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In the District Court for the Territory of Alaska,

Second Division.

No. 2976.

ALASKA GOLD RECOVERY COMPANY, a

Corporation, B. T. GOODRIDGE as Ad-

ministrator of the Estate of WILLIAM
O'BRIEN, Deceased, and GEO. D. SCHO-

FIELD,
Plaintiffs,

vs.

NORTHERN MINING AND TRADING CO., a

Corporation,

Defendant.

COMPLAINT.

Plaintiff complains of said defendant, and for

cause of action allege:

1. That, plaintiff, Alaska Gold Recovery Com-

pany is a corporation, duly organized under and

existing pursuant to the laws of the State of

Washington, authorized to do and doing business

in the Territory of Alaska, and has paid its last

license tax due to said Territory.

2. That plaintiff B. T. Goodridge is the duly

appointed, qualified and acting Administrator of

the Estate of William O 'Brien, deceased, and duly

authorized by Law to appear for said Estate and

join as party defendant herein.

3. That the defendant is a corporation duly or-

ganized under the laws of the State of Arizona

and doing business in the Territory of Alaska.
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4. That the said Estate of William O'Brien and

the said Geo. D. Schofield, plaintiffs herein, are

the owners in fee (save only to the paramount ti-

tle of the United States), and in the lawful posses-

sion of that certain valid subsisting placer mining

claim known and described as Combers Right

placer claim, situate at the mouth of Daniels Creek,

in the Cape Nome Mining District, Territory of

Alaska, and have been such owners and in posses-

sion of said placer mining claim for more than

twenty years last past, and which said placer claim

is more particularly described as follows:

Commencing at the Initial Stake at the

Northeast corner of said claim, being a com-

mon corner with the Southeast corner of No.

1 Daniels Creek placer, marked Cor. No. 2 un-

der U. S. Mineral Survey No. 333, thence N.

64° 17' W. along line 2-3 of said No. 1 Dan-

iels Creek placer 193 feet to Cor. No. 2 ; thence

5. 3° 43' W. along line 1-2 Hunter Beach or

Sweet Marie placer (Survey No. 333) 53 feet

to Cor. No. 3; thence N. IT 33' W. along line

2-3 of said Hunter Beach or Sweet Marie

placer (Survey No. 333) 601.8 feet to Cor. No.

4; thence N. 73° 46' W. along line 1-2 Pitka

placer (Sur. No. 1388) 499.6 feet to Cor. No.

5; thence N. 74° 44' W. along line 1-2 of Alice

placer (Sur. No. 1388) 604.6 feet to Cor. No.

6, and N. W. Corner; thence S. 7° 15' W. 187.7

feet to Cor. No. 7 and Southwest corner;

thence S. 78° 47' E. 748 feet to Cor. No. 8;
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thence [1*] S. 64° 50' E. 575 feet to Cor.

No. 9; thence N. 87° 53' E. 530 feet to Cor. No.

10; thence N. 33° 59' E. 125 feet to Cor. No. 1

and place of beginning, containing an area of

7.5 acres.

That said Combers Right placer is further de-

scribed as adjoining the Southerly boundary lines

of U. S. Mineral Surveys numbered 333 and 1388

opposite No. 1 Daniels Creek, Hunter Beach or

Sweet Marie, Pitka and Alice placers under said

surveys, and extends Southerly to mean high-tide

line on the shore of Norton Sound, an arm of Ber-

ing Sea, in said District, and the Southerly bound-

ary line of said Combers Right j)lacer is at said

mean high-tide line.

5. That the plaintiff, Alaska Gold Recovery

Company, a corporation, entered into the posses-

sion of said Combers Right Placer under written

leases from the aforesaid owners of said mining

claim, on or about the 15th day of June, 1924,

vested with the right and authority to work, mine

and operate said placer claim during mining sea-

sons from the date of said entry until November,

1934, and for such further length of time as may
be required by continuous seasonal operations, to

mine and extract the gold and other valuable min-

erals from said placer claim and reduce the same

to a commercial value, and are still in possession

of said mining claim under said leases carrying-

on active mining operations on said claim.

*Page-number appearing at the foot of page of original certified
Transcript of Record.
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(a) That in preparing to mine said Combers

Right placer claim for a long term of years under

said leases, said plaintiff, Alaska Gold Recovery

Company, in good faith, has expended upwards of

the sum of sixty thousand dollars ($60,000.00) in

the erection and installation of a modern mining

plant on said claim near the southeast corner of

Hunter Beach or Sweet Marie placer, consisting

of drag-line buckets, power, cables, masts, elevated

sluiceways, jigs, ball mill and concentrator and

other modern machinery and appliances, capable

of handling from 500 to 1,000 cubic yards of sand

and gravel during each twenty-four hours of oper-

ation, and extracting the values therefrom, and

mined said claim with said plant from June to Oc-

tober of 1924, and has placed orders for additional

machinery for use upon said claim for the 1925

and successive mining seasons, under said leases.

6. The defendant is the owner in fee and in

possession of placer mining claims on and west of

Daniels Creek in Cape Nome Mining District, Ter-

ritory of Alaska, known and described as No. 1

Daniels Creek placer and Hunter Beach or Sweet

Marie placer, under U. S. Mineral Survey No. 333

(combined in one Survey), and that a definite de-

scription under said survey of said Hunter Beach

or Sweet Marie placer is as follows:

COMMENCING at Cor. No. 1 (N.E. cor-

ner of claim) from which U. S. L. M. No. 9

bears S. 63° 41' E. 4808.47 feet distant. Thence

S. 3° 43' W. 978 feet to Cor. No. 2; Thence N.

77° 32' W. 601.8 feet to Cor. No. 3; (S. W.
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Cor.) Thence N. 9° 00' E. 1015 feet to Cor.

No. 4; (N. W. Cor.) Thence S. 72° 23' E.

516.5 feet to Cor. No. 1, and place of begin-

ning, containing an area of 17.21 acres.

(a) That said defendant is also the owner of

Pitka placer, Alice placer and Sweet Marie placer

under U. S. Mineral Survey No. 1388, adjoining

said U. S. Mineral Survey No. 333 on the west.

(b) That a correct plat of the aforesaid mining

claims of defendant and the Combers Right placer,

showing locations, courses and distances of all of

said mining claims singly and in relation to each

other, and the exact area of the southerly portion

of Hunter [2] Beach or Sweet Marie placer

owned by defendant and sought to be condemned

for the public uses hereinafter mentioned, is filed

with this complaint, marked Exhibit "A," and

made a part hereof.

(c) That said plat further shows the location

of the plant of Alaska Gold Recovery Company,

plaintiff herein, upon said Combers Right placer,

and the area and shoal water between low and

mean high tide and under the waters below low

tide opposite and south of said Combers Right

placer intended to be mined by said plant under

Permit from the Secretary of War of the United

States, application for which is now pending.

7. That the placer claims of defendant herein de-

scribed are idle mines and to a great extent, mined

and worked out, and no mining or working of any
kind or character is being done or performed at

this time, or has been done or performed, upon the
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southerly 200 feet of Hunter Beach (or Sweet Ma-
rie) placer or No. 1 Daniels placer for ten years

last past, or any mining of substantial character

upon any of said claims during said period, and

there is no indication that said defendant intends

to work or mine upon any part or portion of said

200 feet of said last-named claims at this time or

in the future, or upon any part or portion of

either of said last-named claims, which are pat-

ented placer idle mining claims, (b) That no

part of southerly 200 feet of said Hunter Beach

(Sweet Marie) or No. 1 Daniels Creek placer can

be hand mined at a profit and defendant has no

plant upon its said claims with which to mine the

same.

(c) That the parcel of land hereinafter de-

scribed out of the southeasterly portion of said

Hunter Beach or Sweet Marie placer sought to be

condemned under this proceeding, is unoccupied

and consists largely of sand beach and mined out

ground and of no immediate or substantial poten-

tial value to defendant.

8. That plaintiffs have heretofore, on diverse

and numerous occasions, attempted to negotiate in

good faith with defendant, its officers, agents and

attorneys, to lease or purchase or secure temporary

surface rights upon said tract hereinafter de-

scribed sought to be condemned, with the intention

of using the same in connection with and to mine

said Combers Right placer, but that said defend-

ant, its officers, agents and attorneys, have at all

times and still do refuse to grant any rights what-



vs. Alaska Gold Recovery Company, 7

«ver upon said area, or upon any part or portion

of said Hunter Beach (Sweet Marie) or No. 1

Daniels Creek placer, to plaintiffs, other than to

demand of plaintiffs the extortionate cash price of

$150,000.00 as the sale price of its aforesaid five

placer mining claims, whereas defendant acquired

all of said claims under judgment and sale in par-

tition in this court for the sum of $9,000.00, and

has permitted said claims to lie dormant ever since

said purchase and acquiring a Referee's Deed in

Partition to said properties on the 26th day of Oc-

tober, 1914.

(a) That plaintiff Alaska Gold Recovery Com-

pany, in June of 1924, in preparing to mine said

Combers Right placer, under what its officers then

believed and still believe to be the custom of min-

ers in said District, temporarily placed material

on the southerly portion of Hunter Beach or Sweet

Marie placer, and occupied an area of 40 feet

square on said claim adjoining north boundary line

of Combers Right placer on the sand beach with

said plaintiff's hoists to be used in mining said

Combers Right placer, and that defendant there-

upon prosecuted an action of injunction against

said plaintiff enjoining and restraining said plain-

tiff from any occupancy whatsoever upon its said

mining claim, and defendant, through its officers,

agents and attorneys, will not now permit any user,

temporary or otherwise, or lease, rent or sell at a

reasonable market value, any part or portion of

its said mining claims to plaintiffs for temporary

user in mining said Combers Right placer even to
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the extent of placing a [3] dead man, guy-line

or stacking material or supplies upon any part or

portion of its said idle, unused, unoccupied,

worked out mining claims aforesaid, or to permit

plaintiffs, their officers and agents and servants to

walk over said premises, and threaten to and will,

in case plaintiffs use said premises in any way for

any of the purposes aforesaid in mining said Com-

bers Right placer, prosecute pending, and institute

other suits against plaintiffs for pretended tres-

pass.

9. That said Combers Right placer adjoins the

southerly boimdary line of said Hunter Beach

(Sweet Marie) and No. 1 Daniels Creek placer

and other mining claims of defendant, aforesaid,

and extends southerly to mean high-tide line on

the shore of Norton Sound aforesaid, and is valu-

able only for the gold and other minerals therein

contained, which can be mined and extracted at a

profit by plaintiff Alaska Gold Recovery Company

with its said modern mining plant situate on said

claim and handling from 500 to 1,000 cubic yards

of material daily during mining seasons between

June 15th and October 15th each year, and that it

will require from seven to ten years to mine said

claim and the submarine area adjoining the same

on the south.

(a) That there is no appreciable tide (rise and

fall) on the shore of Norton Sound opposite said

Combers Right placer, but that the sea waters ad-

joining are subject to rise and fall dependent upon

direction and force of wind, and that with heavy
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on-shore winds the water rises and during heavy

blows or on-shore winds from the sea to the land

the sea waters are driven up across mean high-tide

line and over a portion of said placer ground for

short periods of time, thereby rendering it imprac-

ticable to place expensive mining machinery upon

said Combers Right placer to work the same, or

without great risk of loss and damage to such im-

provements and equipment during such storm pe-

riods.

(b) That the approximate depth to bedrock

from the surface on said Combers Right placer,

and of the submarine area adjoining said claim,

all of which is to be mined, is sixty feet, and that

there is upward of 800,000 cubic yards of material

to be handled and mined by said plant of Alaska

Gold Recovery Company from its present position

on said claim.

(c) That a precipitous bluff rises adjoining and

east of No. 1 Daniels Creek placer and Combers

Right placer, and upon said Combers Right placer

there is no place for the flow, deposit or conduct

of tailings or refuse matter from the workings of

said Combrs Right placer, of which said tailings

and refuse matter cannot be deposited in the sea

opposite said claim without seriously hampering

mining operations on said claim and the adjoining

submarine workings by covering over the ground

and pits to be there mined, and that there is no

place on said Combers Right placer for the build-

ing of a reservoir for the storage of water to be

used in mining said claim, and there is no place
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on said Combers Right placer for the erection of

an aerial tram, with attendant masts, poles, tower

lines, dead men, guy-lines and equipment, with

power to operate the same, all of which are neces-

sary to be used in mining said Combers Right

placer, and are public uses under the laws of emi-

nent domain in said Territory; and that the area

in the southeasterly corner of said Hunter Beach

or Sweet Marie placer hereinafter described is the

onl7 place in said vicinity that can be utilized as

a site for a reservoir and a place to deposit debris

and tailings and for an aerial tram with equip-

ment and power to operate the same; all of which

are necessary to the operation of said plant of

Alaska Gold Recovery Company, and the mining

and working of said Combers Right placer. [4]

10. That the tract of land sought to be con-

demned and taken under this proceeding consti-

tutes a part only of an entire parcel of land known

as Hunter Beach or Sweet Marie placer, herein-

before fully described, and that said tract to be

condemned and taken is specifically described as

follows

:

All of that part of Hunter Beach or Sweet

Marie placer under Mineral Survey No. 333,

in Cape Nome Mining District, Territory of

Alaska, described as follows:

COMMENCING at a point on line 3-2 of

Hunter Beach or Sweet Marie placer. Survey

No. 333, at the S. W. Cor. of said tract to be

condemned, situate S. 77° 32' E. 105 feet dis-

tant from Cor. No. 3 of said Hunter Beach or
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Sweet Marie placer; Thence N. 32° 23' E. 116

feet to N. W. Cor, of tract to be condemned;

Thence S. 82° 57' E. 438 feet to N. E. Cor. of

tract to be condemned; Thence S. 3° 43' W.
along line 1-2 of said Hunter Beach or Sweet

Marie placer 150 feet to S. E. Cor. of tract to

be condemned, being also Cor. No. 2 and S. E.

Cor. of said Hunter Beach or Sweet Marie

placer; thence N. 77° 32' W. along line 2-3 of

said Hunter Beach or Sweet Marie placer,

497 feet to the place of beginning, containing

an area of 1.4 acres.

(a) That the uses to which said tract is to be

applied are uses authorized by law, and that the

taking is necessary to such uses, and which uses

are public uses, and as follows:

1. As a dumping place for a working mine,

and a place for the flow, deposit and conduct

of tailings or refuse matter.

2. As a site for a reservoir necessary for

collecting and storing water for use in mining.

3. For an aerial tram, and power line, with

equipment, appliances, structures, cables, lead

lines, towers, masts, poles, guy-lines, dead men,

and all other necessary equipment to permit

of operating, maintaining and keeping the

same in repair.

(b) That each and all of said several uses are

necessary to the working and mining of said Com-
bers Right placer and the shore lands and subma-

rine area adjoining said mining claim for a dis-
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tance of approximately 500 feet southerly of and

from mean high-tide line on said placer claim.

WHEREFORE plaintiffs pray judgment as fol-

lows:

1. That the tract of land specifically described

under paragraph 10 of this complaint be con-

demned to and for the public uses named and de-

scribed in said paragraph, and in subdivisions (a)

and (b) thereof, for the use of said Combers Right

placer and unto plaintiffs to mine and work said

claim; and that order of condemnation be entered

accordingly.

2. For an order declaring that the uses for

which said property is sought to be appropriated,

are public uses, within the meaning of the laws re-

lating to said district, and that the uses to which

said property is to be applied are uses authorized

by law, and that such taking is necessary to such

uses. [5]

•3. For an order appointing three competent

persons, resident in said precinct. Commissioners

to ascertain and determine the amount to be paid

by the plaintiffs to said defendant as damages by

reason of the appropriation of said property, and

specifying the time and place of the first meeting

of said Commissioners, and fixing their compensa-

tion.

4. For an order, pending a final adjudication

of this proceeding, staying all further proceedings

in Cause No. 2951, pending in this court, entitled

Northern Mining and Trading Co., a corporation,

plaintiff", against Alaska Gold Recovery Company,
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a corporation, and J. S. Haynes, defendants, and

that all actions and proceedings against the plain-

tiffs, or either of them, on account of being in pos-

session of said tract sought to be condemned and

taken for the public uses aforesaid, be likewise

stayed pending a final determination of this ac-

tion.

5. For such other, further or different orders

and judgment in the premises as in law and equity

plaintiffs may be entitled to.

GEO. D. SCHOFIELD,
Attorney for Plaintiffs, Nome, Alaska.

Territory of Alaska,

Cape Nome Precinct,—ss.

Geo. D. Schofield, being first duly sworn, accord-

ing to law, deposes and says: That he is one of the

plaintiffs herein, and makes this affidavit on his

own account and for and on behalf of his coplain-

tiffs; that he has read the foregoing complaint,

knows the contents thereof, and that the same is

true, as he verily believes.

GEO. D. SCHOFIELD.

Subscribed and sworn to before me on this 30th

day of June, 1925.

Notary Public for Alaska, Residing at Nome.

[Notary Seal] O. D. COCHRAN,
My commission expires Oct. 1, 1927.

[Endorsed] : Filed June 30, 1925. [6]
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[Endorsed]: No. 2976. In the District Court,

Alaska, 2nd Division. Alaska Gold Recovery Com-

pany, a Corporation, et al. vs. Northern Mining and

Trading Company, a Corporation. Plat. Filed in

the Office of the Clerk of the District Court of the

Territory of Alaska, Second Division, at Nome.

June 30, 1925. John Sundback, Clerk. By
,

Deputy. R. #2976. In the District Court, Terri-

tory of Alaska, Second Division. Alaska Gold Re-

covery Co. et al.. Plaintiff, vs. Northern Mining &
Trading Co., Defendant. Pits. Ex. . Defts.

Ex. 2. Filed July 19, 1926. A. N. Kittilsen, Clerk.

By Norvin W. Lewis, Dex)uty. Geo. D. Schofield,

Atty. for Pltffs.

[Title of Court and Cause.]

DEMURRER.

Comes now the defendant in the above-entitled

action, and demurs to plaintiffs' complaint and for

grounds of demurrer allege

:

1.

That the plaintiffs have no legal capacity to sue.

2.

That the plaintiff, Alaska Gold Recovery Com-
pany, a corf)oration, has no legal capacity to sue.

3.

That the plaintiff, B. T. Goodridge, the adminis-

trator of the estate of William O'Brien, deceased,

has no legal capacity to sue.
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4.

That the plaintiff, Geo. D. Schofield, has no legal

capacity to sue.

5.

That there is a defect of parties plaintiff in the

above-entitled action in this:

That the plaintiff, B. T. G-oodridge, as adminis-

trator of the estate of William O'Brien, deceased,

is improperly made a plaintiff in this action, and

is improperly joined as one of the plaintiffs therein.

6.

That there is a defect of parties plaintiff in the

above-entitled action in this

:

That the plaintiff", Geo. D. Schofield, is im-

property made a plaintiff in this action, and is

improperly joined as one of the plaintiff's therein.

7.

That several causes of action have been im-

properly united in said complaint in this:

That an action for eminent domain has been

improperly united with a suit for an injunction.

m
8.

That said complaint does not state facts sufficient

to constitute a cause of action.

9.

That said complaint does not state facts sufficient

to constitute a cause of action in favor of the plain-

tiff', Alaska Gold Recovery Company.

10.

That said complaint does not state facts sufficient
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to constitute a cause of action in favor of B. T.

Gooclridge, as administrator of the estate of Will-

iam O'Brien, deceased.

11.

That said complaint does not state facts sufficient

to constitute a cause of action in favor of the plain-

tiff, Geo. D. Schofield.

12.

That said complaint does not state facts sufficient

to entitle the plaintiffs to the relief demanded

therein, or to any relief.

13.

That said complaint does not state facts sufficient

to entitle the plaintiff, Alaska Gold Recovery Com-

pany, a corporation, to the relief demanded therein,

or to any relief.

14.

That said complaint does not state facts sufficient

to entitle the plaintiff, B. T. Goodridge, as ad-

ministrator of the estate of William O'Brien, de-

ceased, to the relief demanded therein, or to any

relief.

15.

That said complaint does not state facts sufficient

to entitle the plaintiff, Geo. D. Schofield, to the re-

lief demanded therein, or to any relief.

WHEREFORE, the defendant prays that this

action be dismissed, and that it have judgment for

its costs.

LYONS & ORTON,
IRA D. ORTON,

Attornevs for Defendant.
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Service, by receipt of a copy of the within de-

murrer, admitted at Nome, Alaska, July 20, 1925.

GEO. D. SCHOFIELD,
Attorney for Plaintiffs.

[Endorsed] : Filed July 20, 1925. [8]

[Title of Court and Cause.]

AMENDED COMPLAINT.

Plaintiffs complain of defendant, and for cause

of action allege

:

1. That plaintiff, Alaska Gold Recovery Com-

pany is a corporation, duly organized under and

existing pursuant to the laws of the State of Wash-

ington, authorized to do and doing business in the

Territory of Alaska, and has paid its license tax

last due unto said Territory.

2. That plaintiff, B. T. Goodridge is the duly

appointed, qualified and acting administrator of

the estate of William O'Brien, deceased, and duly

authorized by law to appear for said estate and

join as party plaintiff herein.

3. That the defendant is a corporation duly or-

ganized under the laws of the State of Arizona.

4. That the said Estate of William O'Brien and

the said Geo. D. Schofield, plaintiffs herein, are

the owners in fee (save only as to the paramount

title of the United States) and in the lawful pos-

session of that certain, valid, subsisting placer

mining claim known and described as Combers

Right placer claim, situate at the mouth of Daniels
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Creek, in Cape Nome Mining District, Territory

of Alaska, and the said William O'Brien during

his lifetime, and his said estate since his death and

the said Geo. D. Schofield, have been such owners

and in possession of said placer mining claim for

more than twenty [9] years last past, and which

said placer claim is more particularly described as

follows

:

COMMENCING at the Initial Stake (Stake

No, 1) at the Northeast corner of said claim,

being a common corner with the Southeast

corner of No. 1 Daniels Creek placer, marked

Corner No. 2 under U. S. Mineral Survey No.

333; thence North 64° IT W. along line 2-3

of said No. 1 Daniels Creek placer 193 feet to

Cor. No. 2; thence S. 3° 43' W. along line 1-2

Hunter Beach or Sweet Marie placer (Survey

No. 333) 53 feet to Cor. No. 3; thence N. 77° 32'

W. along line 2-3 of said Hunter Beach or

Sweet Marie placer (Survey No. 333) 601.8 feet

to Cor. No. 4; thence N. 73° 46' W. along line

1-2 Pitka placer (Survey No. 1388) 499.6 feet

to Cor. No. 5; thence N. 74° 44' W. along line

1-2 of Alice placer (Survey No. 1388) 604.6

feet to Cor. No. 6 and N. W. corner; thence

S. 7° 15' W. 187.7 feet to Cor. No. 7 and South-

west corner; Thence S. 78° 47' E. 748 feet to

Cor. No. 8; thence S. 64° 50'; E. 575 feet to

Cor. No. 9; thence N. 87° 53' E. 530 feet to

Cor. No. 10 and the Southeast corner; thence

N. 3° 59' E. 125 feet to Cor. No. 1 the Initial
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Stake and place of beginning, containing an

area of 7.5 acres.

That said Combers Right placer is further de-

scribed as adjoining the southerly boundary lines

of U. S. Mineral Surveys numbered 333 and 1388

opposite No. 1 Daniels Creek, Hunter Beach or

Sweet Marie, Pitka and Alice placers under said

surveys, and extends southerly to mean tide line

on the shore of Norton Sound, an arm of Bering

Sea, in said District, and the Southerly boundary

line of said Combers Right placer is at said mean

high tide line.

5. That on or about the 15th day of June, 1924,

I)laintiffs commenced to mine said Combers Right

placer, and in preparing to mine said claim for a

term of years, said Alaska Gold Recovery Com-

pany, in good faith, expended upwards of the sum

of sixty thousand dollars ($60,000.00) in the erection

and installation of a modern mining plant on said

claim near the southeast corner of Hunter Beach

or Sweet Marie claim owned by defendant; which

said plant consists of bucket-line, power, cables,

masts, poles, elevated sluiceways, jigs, ball mill and

amalgamator, together with other modern machin-

ery and appliances, capable of handling 1,000 cubic

yards of sand, gravel and material during each

twenty-four hours of operation, and extracting the

values therefrom, and mined said claim with said

plant from June to October of 1924, and continued

to mine said claim during said mining season, ex-

cept as hampered by defendant, as hereinafter al-

leged.
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6. That the defendant is the owner in fee and in

possession [10] of placer mining claims on and

west of Daniels Creek, in Cape Nome Mining Dis-

trict, Territory of Alaska, known and described

as No. 1 Daniels Creek and Hunter Beach or Sweet

Marie placer, under U. S. Mineral Survey No. 333

(combined in one survey), and that a definite de-

scription under said survey of said Hunter Beach

or Sweet Marie placer is as follows

:

COMMENCING at Cor. No. 1 (N.E. corner

of claim) from which U. S. L. M. No. 9 bears

S. 63° 41' E. 4808.47 feet distant; Thence S. 3°

43' W. 978 feet to Cor. No. 2; Thence N. 77°

32' W. 601.8 feet to Cor. No. 3 (S. W. Cor.);

Thence N. 9° 00' E. 1015 feet to Cor. No. 4;

(N. W. Cor.); Thence 72° 23' E. 516.5 feet

to Cor. No. 1, and place of beginning, contain-

ing an area of 17.21 acres.

(a) That said defendant is also the owner of

Pitka placer, Alice placer and Sweet Marie

placer under Mineral Survey No. 1388, adjoin-

ing said U. S. Mineral Survey No. 333 on the

west.

(b) That a correct plat of the aforesaid

mining claims of defendant and the said Com-
bers Right placer, showing locations, courses

and distances of all of said mining claims

singly and in relation to each other, and exact

area of the southeasterly portion of Hunter

Beach or Sweet Marie placer owned by defend-

ant upon which surface rights and rights of

way are sought to be condemned for the public
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uses hereinafter mentioned, is filed with this

complaint; likewise showing the location, gen-

eral route, and termini of the areal tram and

power-line to be erected and utilized by plain-

tiffs in mining said Combers Right placer;

Avhich said plat is marked Exhibit ''X," filed

herewith, and made a part of this amended

complaint.

(c) That said plat further shows the location

of said mining plant erected upon said Combers

Right placer from which all of said Combers

Right placer adjoining and lying south of said

No. 1 Daniels Creek and Hunter Beach or

Sweet Marie placers is intended to be and will

be mined by said plant, including the submarine

area adjoining the same.

7. That all of the placer claims of defendant

herein described are idle mines, and to a great ex-

tent mined and worked out, and no mining or work-

ing thereon of any kind or character is being done

or performed at this time, or has been done or per-

formed upon the southerly 250 feet of No. 1 Daniels

Creek or Hunter Beach or Sweet Marie placers for

ten years last past, or any mining of any substantial

character upon any of said claims owned by de-

fendant during said period, and that there is no

indication that said defendant intends to work or

mine upon any part or portion of the lower 250

feet of said last-named claims, or upon any of said

claims, at this time or in the future; which said

claims are patented, idle placer mining claims.

[11]
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(a) That no part of said southerly 250 feet of

said No. 1 Daniels Creek and Hunter Beach or

Sweet Marie placers can be hand-mined at a profit,

and defendant has no plant upon its said claims, or

other mining machinery with which to mine the

same, and no apparent intention to erect such ma-

chinery or to otherwise mine said claims, or any

part thereof.

(b) That the parcel of land hereinafter described

out of the southeasterly corner of said Hunter

Beach or Sweet Marie placer sought to be con-

demned for surface rights and rights of way as

hereinafter alleged, is unoccupied, vacant ground,

and consists largely of a sand beach and tailing

piles from mined-out ground, and is of no immedi-

ate or substantial potential value to defendant.

8. That plaintiffs have heretofore, on divers

and numerous occasions, attempted to negotiate in

good faith with defendant, its officers, agents and

attorneys, to lease or purchase or secure temporary

surface rights upon said tract hereinafter described

and sought to be condemned for surface rights and

rights of way with the intention of immediately

using the same in connection with and for the pur-

pose of mining said Combers Right placer, but that

said defendant, its officers, agents and attorneys,

have at all times refused and still do refuse to

grant any rights whatever upon said area, or upon

any part or portion of said No. 1 Daniels Creek

and Hunter Beach or Sweet Marie placers to plain-

tiffs, other than to demand of plaintiffs the extor-

tionate sale price of $150,000.00 for its said mining
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claims; whereas, defendant acquired all of said

mining claims herein described under judgment

and sale in partition in this court for the sum of

$9,000.00, as appears of record, and has permitted

said claims to lie dormant ever since said purchase

and acquiring its Referee's Deed in Partition to

said properties on the 26th day of October, 1914.

(a) That during the month of June, 1924, plain-

tiffs in preparing to mine said Combers Right

placer, under what they then believed and still be-

lieve to be the customs of miners in said District,

temporarily placed material on the southerly por-

tion of Hunter Beach or Sweet Marie placer and

occupied an area of forty feet square on said claim

adjoining north boundary line of [12] Combers

Right placer on the sand beach of Norton Sound

with mining hoists to be used in mining said

Combers Right placer, and that defendant there-

upon prosecuted an action of injunction enjoining

and restraining plaintiffs from any occupancy

whatsoever upon its said mining claim, and said

defendant through its officers, agents and attor-

neys, will not now permit any user, temporary or

otherwise, of any part of said premises, and will

not lease, rent or sell at a reasonable market value,

any part or portion of its said mining claims to

plaintiffs, or permit any user whatsoever to plain-

tiffs whereby plaintiffs can mine said Combers

Right placer, even to the extent of placing tempo-

rary guy-lines, dead men, or stacking material or

supplies upon any part or portion of its said idle,

unused, unoccupied, worked-out mining claims
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aforesaid, or to permit plaintiffs or their employees

and servants to walk over said premises, and

threaten to and will, in case plaintiffs use said

premises in the most trivial temporary way to fur-

ther actual mining on Combers Right placer, prose-

cute pending and institute other suits against plain-

tiffs for pretended trespass, and otherwise annoy

and harass plaintiffs and deprive them from mining-

said Combers Right placer.

9. That said Combers Right placer adjoins the

southerly boundary line of said No. 1 Daniels Creek

and Hunter Beach or Sweet Marie placers, and

other mining claims owned by defendant as afore-

said, and extends southerly to mean high-tide line

on the shore of Norton Sound aforesaid, and is

valuable only for the gold and other minerals

therein contained, which can be mined and extracted

at a large profit by said modern mining plant on

said Combers Right claim, handling from 500 to

1,000 cubic yards of material daily during mining

season from May 15th to October 15th each year,

and that it will require approximately eight years

to mine said claim and the submarine area adjoin-

ing the same on the south.

(a) That the rise and fall of tide on the shores

of Norton Sound opposite said Combers Right placer

does not exceed one foot, but that the sea waters

adjoining said claim are subject to rise and [13]

fall dependent upon direction and force of winds,

and that with heavy on-shore winds (southerly)

winds the sea waters are driven up across mean
high-tide line and over a portion of the surface of
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said Combers Right placer for short periods of

time, thereby rendering it impracticable to place

expensive mining machinery upon said Combers

Right placer to work and mine the same, or without

great risk of loss and damage to such improvements

and equipment during on-shore storm periods.

(b) That the approximate depth to bedrock from

the surface on Combers Right placer, and of the

submarine area adjoining said claim, all of which

is to be mined, is sixty feet, and that there is up-

wards of 800,000 cubic yards of material to be

handled and mined by the plant from its present

position on said claim.

(c) That a precipitous bluff rises from thc^

water's edge adjoining and east of No. 1 Daniels

Creek placer and said Combers Right placer, and

upon said Combers Right placer, because of said

on-shore storms and rising waters, there is no place

for the setting of hoists; erection of tram, power-

line, with attendant masts, poles, towers, dead men,

guy-lines, cables, and aerial tram and other equip-

ment and temporary structures, and power for the

operation of such aerial tram and to permit of

maintaining the same and keeping it in repair, nor

for the stable fixing, anchoring and fastening of

the northerly termini of said aerial tram; all of

which are necessary for the operation and working

and mining said Comber Right placer, and that the

surface rights and rights of way hereinafter men-

tioned and sought to be condemned, upon, over, across

and along the area hereinafter described situate in

the southeasterlv corner of Hunter Beach or Sweet
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Marie placer is necessary for such purposes and

the only place available therefor, and without which

said Combers Right placer cannot be successfully

mined.

10. That the tract of land sought to be con-

demned and taken under this proceeding for sur-

face rights and rights of way thereon constitutes

a part only of an entire parcel of land known as

Hunter Beach or Sweet Marie placer and No. 1

Daniels Creek placer [14] under joint Mineral

Survey No. 333, hereinbefore fully described, and

that said tract to be condemned and taken for the

purposes in this complaint mentioned, is specifically

described as follows:

COMMENCING at the S. E. Cor. of Hunter

Beach or Sweet Marie placer at Cor. No. 2 of

U. S. Mineral Survey No. 333 of said claim

;

thence N. 3° 43' E. 208 feet along line 2-1 of

said Survey; thence N. 77° 32' W. 208 feet;

thence S. 3° 43' W. 158 feet; Thence N. 77° 32'

W. 100 feet; Thence S. 3° 43' W. 50 feet; thence

along line 3-2 of said survey S. 77° 32' E. 308

feet, to the place of beginning, containing an

area of approximately one and two tenths

(1.2) acres.

(a) That the uses to which said tract is to be

applied are temporary, and are uses authorized by

law, and that the taking is necessary to such uses,

and which uses are public uses, and are as follows:

Surface rights and rights of w^ay, in, upon, over

and across said tract for an Aerial Tram and

power-line, with attendant posts, masts, poles,
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towers, dead men, guy-lines, cables, and temporary

structures, with power for the operation of such

aerial tram, and all other necessary equipment and

supplies to permit of operating, maintaining and

keeping the same in repair, and utilizing the same

for operating, working and mining said Combers

Right placer and adjacent submarine area; all of

which said rights shall be temporary and not extend

over a period of eight years while mining said

Combers Right placer and adjacent submarine

area.

11. That all of the surface of said tract to be

condemned is necessary for the purposes aforesaid

with the temporary right of occupancy as aforesaid,

in maintaining said aerial tram and power-line and

operating the same in mining said Combers Right

placer, and that the termini of said aerial tram and

power-line are as follows:

The northerly terminus is situate midway east

and west adjoining and south of the northerly

boundary line of the tract to be condemned and at

a point N. 3° 43' E. 208 feet and N. 77° 32' W. 104

feet from the S.E. Cor. of Hunter Beach or Sweet

Marie [15] placer, being Cor. No. 2 of said claim

under U. S. Mineral Survey No. 333, being at the

northerly end of the north and south Main Guy
Cable, and with two additional guy cables extend-

ing from the N.E. Cor. and the N.W. Cor. of the

tract to be condemned to the top of an 80-foot mast

set midway east and west about five feet north of

the southerly boundary of the tract to be con-

demned, together with auxiliary guy cables, all of
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which are fully shown on plat Exhibit *'X" filed

herewith.

The southerly terminus is situated at low-tide

line of Bering Sea at a point 600 feet in a south-

westerly direction from the southeast corner of

No. 1 Daniels Creek placer, Cor. No. 2 of Survey

No. 333 of said claim.

(a) The general route of said aerial tram and

power-line is northerly and southerly and extend-

ing over the area aforesaid, reference being had

and hereby made to plat Exhibit "X," filed here-

with for a more definite description thereof.

12. That during the mining season of 1924, from

twenty to twenty-five men were employed in oper-

ating said plant on Combers Right placer, and dur-

ing the mining season of 1925, because of injunctive

orders and the refusal of defendant to lease, sell

or grant any surface rights whatsoever on said

Hunter Beach or Sweet Marie placer, from which

to mine said Combers Right placer, no mining what-

soever was done on said Combers Right placer, and

no mining can be done thereon at a profit without

the surface rights and rights of way upon the tract

sought to be condemned and temporarily used for

the aerial tram and power-line, with fastenings and

appliances to be used in connection therewith, here-

inbefore described.

13. That in addition to the plant already erected

on said Combers Right placer, plaintiffs contem-

plate using the Sauerman slackline cableway exca-

vator system to bring the material to said plant

for sluicing and reduction, and said system has been
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ordered and is ready for shipment to the Combers

Right placer, and will be shipped to be installed

on said claim within the next thirty days in con-

junction with said plant and aerial tram and

power-line, and utilized in mining said Combers

Right placer in [16] case a condemnation is or-

dered as herein prayed for; that an additional sum
of $20,000.00 has been expended for improved min-

ing machinery and appliances to be used during

the present and succeeding seasons in mining said

claim, and a crew of men from 20 to 25 will be em-

ployed at said plant in mining said claim during

the present and succeeding mining seasons until

said claim is mined out, in case the relief herein

prayed for is granted; otherwise said claim will

lie idle alongside defendants idle, unused, vacant

and unoccupied mining claims, to the great and

irreparable damage of plaintiffs.

14. That each and all of the several uses afore-

said are necessary to the working and mining of

said Combers Right placer and the adjoining sub-

marine area, and without which, said Combers

Right placer is rendered valueless.

WHEREFORE, plaintiffs pray judgment as fol-

lows:

1. For an order declaring that the uses for which

said tract is sought to be temporarily appropriated,

are public uses, within the meaning of th(i laws

relating to said district, and that the uses to which

said property is to be applied are uses authorized

by law, and that such taking is necessary to such

uses.
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2. That the tract of land specifically described

under Paragraph 10 of this complaint be con-

demned to and for the public uses named and de-

scribed in said paragraph, and subdivision (a)

thereof, and under Paragraph 11 and subdivision

(a) thereof, for the use of said Combers Right

placer and unto plaintiffs to mine and work said

Combers Right placer; and that order of condem-

nation be entered accordingly.

3. For an order appointing three competent

persons, resident in said precinct, commissioners to

ascertain and determine the amount to be paid b}^

the plaintiffs to the said defendant as damages by

reason of the appropriation of said property, and

specifying the time and place of the first meeting

of said Commissioners, and fixing their compensa-

tion.

4. For such other, further or different orders

and judgment in the premises, as in law and equity

plaintiffs may be entitled [17] to.

GEO. D. SCHOFIELD,
Attorney for Plaintiffs, Nome, Alaska.

Territory of Alaska,

Cape Nome Precint,—ss.

Geo. D. Schofield, being first duly sworn ac-

cording to law, deposes and says : That he is one of

the plaintiffs herein, and makes this affidavit on his

own behalf and for his coplaintiffs ; that he has read

the foregoing complaint, knows the contents thereof,

and that the same is true.

GEO. D. SCHOFTETJ).
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Subscribed and sworn to before me on this 14

day of June, 1926.

[Notarial Seal] C. W. THORNTON,
Notary Public for Alaska, Residing at Nome.

My commission expires Nov. 19, 1927.

Service by receipt of a true and certified copy of

the foregoing amended complaint and plat marked

Exhibit "X," is hereby acknowledged at Nome,

Alaska, on this 15th day of June, 1926.

IRA D. ORTON,
Of Attorneys for Defendant.

[Endorsed]: Filed June 15, 1926. [18]
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tEndorsed]: Original. No. 2976. Exhibit *^X."

Piled in the Office of the Clerk of the Dis-

trict Court of the Territory of Alaska, Sec-

ond Division, at Nome. June 15, 1926. A. N.

Kittilsen, Clerk. By Norvin W. Lewis, Deputy.

No. 2976. District Court, Alaska, 2d Division.

Alaska Gold Recovery Company, a Corp., et al.,

vs. Northern Mining and Trading Co., a Corp.

Exhibit "X." #2976. In the District Court, Ter-

ritory of Alaska, Second Division. Alaska Gold

Recovery Co. et al., Plaintiff, vs. Northern Mining

& Trading Co., Defendant. Pltffs. Ex. "N." Defts.

Ex. . Filed July 16, 1926. A. N. Kittilsen,

Clerk. By Norvin W. Lewis, Deputy. Geo. D.

Schofield, Atty. for Pltffs.

[Title of Court and Cause.]

DEMURRER TO PLAINTIFF'S AMENDED
COMPLAINT.

Comes now the defendant in the above-entitled

action, and demurs to plaintiff's amended com-

plaint and for grounds of demurrer alleges:

1.

That the plaintiffs have no legal capacity to sue.

2.

That the plaintiff', Alaska Gold Recovery Com-
pany, a corporation, has no legal capacity to sue.

3.

That the plaintiff, B. T. Goodridge, the adminis-
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trator of the estate of William O'Brien, has no

legal capacity to sue.

4.

That the plaintiff, Geo. D. Schofield, has no legal

capacity to sue.

5.

That there is a defect of parties plaintiff' in the

above-entitled action in this:

That the plaintiff, B. T. Goodridge, as adminis-

trator of the estate of William O'Brien, deceased,

is improperly made a plaintiff in this action, and is

improperly joined as one of the plaintiffs therein.

6.

That there is a defect of parties plaintiff in the

above-entitled action in this:

That the plaintiff', Geo. D. Schofield, is improp-

erly made a plaintiff in this action, and is im-

properly joined as one of the plaintiff's therein.

7.

That there is a defect of parties plaintiff in this:

That the heirs of William O'Brien, deceased, are

not joined as parties plaintiff.

8.

That there is a defect of parties in this:

That the heirs of William O'Brien have not been

made parties to this proceeding. [19]

9.

That several causes of action have been improp-

erly united in said complaint in this:

That an action for eminent domain has been im-

properly united with a suit for an injunction.
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10.

That said amended complaint does not state facts

sufficient to constitute a cause of action.

11.

That said amended complaint does not state facts

sufficient to constitute a cause of action in favor

of the plaintiff, Alaska Gold Recovery Company.

12.

That said amended complaint does not state facts

sufficient to constitute a cause of action in favor

of B. T. Goodridge, as administrator of the estate

of William O'Brien, deceased.

13.

That said amended complaint does not state facts

sufficient to constitute a cause of action in favor

of the plaintiff, Geo. D. Schofield.

14.

That said amended complamt does not state facts

sufficient to entitle the plaintiff's to the relief de-

manded therein, or to any relief.

15.

That said amended complaint does not state facts

sufficient to entitle the plaintiff, Alaska Gold Ro-

covery Company, a corporation, to the relief de-

manded therein, or to any relief.

16.

That said amended complaint does not state facto

sufficient to entitle the plaintiff, B. T. Goodridge,

as administrator of the estate of William O'Brien,

deceased, to the relief demanded therein, or to any

relief,
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17.

That said amended complaint does not state facts

sufficient to entitle the plaintiff, Geo. D. Scho-

field, to the relief demanded therein, or to any

relief.

WHEREFORE, the defendant prays that this

action be dismissed, and that it have judgment for

its costs.

LYONS AND ORTON,
IRA D. ORTON,

Attorney for Defendant.

Service, by receipt of a copy of the within de-

murrer, admitted at Nome, Alaska, June 21, 1926.

GEO. D. SOHOFIELD,
Attorney for Plaintiffs.

[Endorsed] : Filed June 21, 1926. [20]

[Title of Court and Cause.]

DEMURRER TO PLAINTIFF'S AMENDED
COMPLAINT AS FURTHER AMENDED
BY INTERLINEATION.

Comes now the defendant in the above-entitled

action, and demurs to plaintiff's amended com-

plaint as the same was further amended July 19,

1926, by interlineation, and for grounds of demur-

rer alleges:

1.

That the plaintiff's have no legal capacity to sue.
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2.

That this plaintiff, Alaska Gold Recovery Com-
pany, a corporation, has no legal capacity to sue.

3.

That the plaintiff, B. T. Goodridge, the adminis-

trator of the estate of William O'Brien, has no

legal capacity to sue.

4.

That the plaintiff, Geo. D. Schofield, has no le-

gal capacity to sue.

5.

That there is a defect of parties plaintiff in the

aboe-entitled action in this:

That the plaintiff, B. T. Goodridge, as adminis-

trator of the estate of William O'Brien, deceased,

is improperly made a plaintiff in this action, and is

improperly joined as one of the plaintiffs therein.

6.

That there is a defect of parties plaintiff in the

above-entitled action in this: [21]

That the plaintiff, Geo. D. Schofield, is improp-

erly made a plaintiff in this action, and is improp-

erly joined as one of the plaintiffs therein.

7.

That there is a defect of parties plaintiff in this:

That the heirs of William O'Brien, deceased, are

not joined as parties plaintiff.

8.

That there is a defect of parties in this:

That the heirs of William O 'Brien have not been

made parties to this proceeding.
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9.

That several causes of action have been improp-

erly united in said complaint in this:

That an action for eminent domain has been im-

properly united with a suit for an injunction.

10.

That said amended complaint does not state facts

sufficient to constitute a cause of action.

11.

That said amended complaint does not state facts

sufficient to constitute a cause of action in favor

of the plaintiff, Alaska Gold Recovery Company.

12.

That said amended complaint does not state facts

sufficient to constitute a cause of action in favor

of B. T. Goodridge, as administrator of the estate

of William O'Brien, deceased.

13.

That said amended complaint does not state facts

sufficient to constitute a cause of action in favor

of the plaintiff, Geo. D. Schofield.

14.

That said amended complaint does not state facts

sufficient to entitle the plaintiffs to the relief de-

manded therein, or to any relief.

15.

That said amended complaint does not state facts

[22] sufficient to entitle the plaintiff*, Alaska Gold

Recovery Company, a corporation, to the relief de-

m.anded therein, or to any relief.
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16.

That said amended complaint does not state facts

sufficient to entitle the plaintiff, B. T. Goodridge,

as administrator of the estate of William O'Brien,

deceased, to the relief demanded therein, or to any

relief.

17.

That said amended complaint does not state facts

sufficient to entitle the plaintiff, Geo. D. Schofield,

to the relief demanded therein, or to any relief.

WHEREFORE, the defendant prays that this

action be dismissed, and that it have judgment for

its costs.

LYONS AND ORTON,
IRA D. ORTON,

Attorneys for Defendant.

Service, by receipt of a copy of the within de-

murrer, admitted at Nome, Alaska, July 19, 1926.

GEO. D. SCHOFIELD,
Attorneys for Plaintiffs.

[Endorsed]: Filed July 19, 1926. [23]

[Title of Court and Cause.]

ORDER CORRECTING MINUTES OF THE
COURT.

On stipulation of counsel in open court, it is or-

dered that the minutes of the court for the after-

noon session on July 19th, 1926, commencing at

1:30 P. M. be corrected as follows: By striking

out the words

—
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*'Demurrer to amendment of Amended Com-

plaint as further amended by interlineation,

read by counsel for defense and submit-

ted without argument. Overruled. Exception

taken by defendant."

And inserting in lieu thereof the following:

"The demurrer of defendant to the amended

complaint as further amended by interlinea-

tion, read by counsel for defense and submit-

ted without argument, overruled. Exception

taken by defendant. Thereupon it was stipu-

lated by counsel for plaintiffs and defendant

and ordered by the Court that the answer ta

the amended complaint and reply thereto stand

as answer to the amended complaint as last

amended by interlineation, and the reply

thereto."

DONE in open court this 7th day of September^

1926.

G. J. LOMEN,
District Judge.

O. K.—G. D. S. [24]

[Endorsed] : Filed Sept. 7, 1926. [25]

[Title of Court and Cause.]

ANSWER TO A]V1ENDED COMPLAINT.

Comes now the defendant and for answer to

plaintiffs' amended complaint, admits, alleges and

denies as follows:
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1.

Denies that the plaintiff corporation is author-

ized to do business in Alaska,

2.

Admits that B. T. Goodridge is administrator of

the Estate of William O'Brien as alleged in Para-

graph 2 of plaintiffs' amended complaint, but de-

nies each and every other allegation of said Para-

graph 2.

3.

Denies that defendant has any knowledge or in-

formation sufficient to fonii a belief as to the alle-

gations of Paragraph 4 of plaintiffs' complaint.

Further answering said paragraph defendant al-

leges that 3.9 acres being the larger part of the

land contained within the described area of said

alleged Combers Right placer claim is below the

shore line of ordinary or mean high-tide of the

Bering Sea, and that the distance from Comer No.

2 of the Hunter Beach or Sweet Marie Claim to

such mean high-tide line is only 115 feet, and from

Comer No. 3 thereof to such mean high-tide line

is only 80 feet. [26]

4.

Answering Paragrax^h 5 of said amended com-

plaint defendant denies that it has any knowledge

or information sufficient to form a belief as to the

amount of money expended by the plaintiff Alaska

Gold Recovery Company in the erection and instal-

lation of the mining plant as alleged in Paragraph

§ of plaintiffs' amended complaint or as to modem
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character of the same or its capacity or efficiency.

As to the operation of said plant in the year 1924

this defendant alleges that all the material handled

by said plant in 1924 except a very inconsiderable

part thereof was taken and mined from the sub-

marine area below the line of mean high-tide.

Further answering said paragraph defendant al-

leges that in erecting and installing said plant the

said plaintiff did against the protest and objection

of defendant mstall and maintain and operate a

large part thereof on the claims of defendant, and

did, during the year 1924 and subsequent thereto

and still does, continue to occupy a considerable

portion of defendants' claims with its machinery

and appliances, and large quantities of petroleum

fuel oil in drums, lumber and other property,

against the will and objection of defendant and

contrary to and in violation of an injunction is-

sued out of this Honorable Court and still in force.

5.

Answering Paragraph 6 of plaintiffs' amended

complaint, defendant denies that boundaries of the

alleged Combers Right claim are correctly shown

on the plat Exhibit "X" defendant denies all the

allegations of subdivision "C" of Paragraph 6 of

plaintiffs' amended complaint. [27]

6.

Answering Paragraph 7 of plaintiffs' amended

complaint defendant admits that its claims re-

ferred to therein are patented and have been

mined to a great extent, and are not being actually
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mined at present; that defendant lia'^ no mining

plant at present on its claims; that a small part

of its claims consist of sandy beach, and tailing

piles, but denies each and every other allegation

of said Paragraph 7 and each subdivision thereof.

7.

Answering the first subdivision of Paragraph 8

of plaintiffs' complaint, defendant admits that it

has at all times refused and still refuses to grant

plaintiffs, or any of them, any rights whatever

upon any part of any of its claims, but denies each

and every other allegation thereof, except the alle-

gation as to the partition sale. As to the partition

sale, defendant alleges that at the time thereof,

and for many years prior thereto, defendant was

the owner of all of said claims except an undivided

2/12th thereof.

8.

Answering subdivision "a" of Paragraph 8 of

said amended complaint, defendant denies that

there now exists or ever existed any custom of

miners in Alaska by which any one has the right,

temporary or otherwise, to occupy, use or possess

the surface or any part of placer mining claims of

another without such other's consent. Defendant

also denies that its claims are idle, unused, unoc-

cupied or worked out, or that defendant has threat-

ened to institute further or other suits against

plaintiffs or to anno}^ or harrass them, or to pre-

vent them from mining said alleged Combers Right

claim. Defendant admits that it has notified the
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plaintiffs not to trespass in any way on any part

of its claims and that defendant objects to having

its claims or any part thereof occupied by the

power plant, hoists, engines, mining equipment,

[28] fuel oil, lumber and other property of plain-

tiffs' or any of them. Defendant admits that it

does not wish to lease its claims, or any part

thereof to plaintiffs, as it does not consider them

desirable tenants, but would be, and is willing to

sell its entire claims to plaintiffs or any other per-

son at a fair and just valuation.

9.

Answering the first subdivision of Paragraph 9

of said amended complaint, defendant admits that

said alleged Combers Right claim, if it exists at all,

adjoins the southerly boundary of No. 1 Daniels

and Hunter Beach or Sweet Marie Claims, and

other claims of defendant, and extends to mean

high-tidCj but denies each and every other allega-

tion of said subdivision.

10.

Answering Paragraph 9, subdivision ^'b" and

"c" thereof, of said amended complaint, defendant

denies each and every allegation of said paragraph.

Except that defendant admits the location of the

bluff therein referred to.

11.

Denies each and every allegation of subdivision

''a" of Paragraph 10 of said amended complaint.
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12.

Denies each and every allegation of Paragraph

11 of said amended complaint.

13.

Answering Paragraph 12 of said amended com-

plaint, the defendant admits that during a portion

of the 1924 mining season, from ten to twenty-five

men were employed in erecting and operating a

mining plant, so called, situated partly on said al-

leged Combers Right and partly on defendant's

claims, but denies each and eery other allegation

of said [29] Paragraph 12.

14.

As to the allegations of Paragraph 13 of plain-

tiffs' amended complaint, the defendant alleges it

has no knowledge or information sufficient to form

a l^elief except as to the incidental allegations that

defendant's claims are idle, unused, vacant, and un-

occupied, and the allegation of damage, which last

mentioned allegations and each and all of them, de-

fendant denies.

15.

Defendant denies each and every allegation of

Paragraph 14 of plaintiffs' amended complaint.

16.

Further answering plaintiffs' amended complaint,

defendant alleges that it has been one of the owners

of the said placer claims. Discovery or No. 1 Dan-

iels Creek and Hunter or Sweet Marie Beach, ad-

joining and overlapping claims. Mineral Survey

No. 333, since prior to the year 1904, and on the
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26th day of March, 1914, the title to said claims

in fee simple was granted by the United States by

patent to defendant and its co-owners and there-

after in the year 1914 my mesne conveyance the

defendant became, ever since has been, and now is,

sole owner in fee of said claims, and has at all times

been in the sole, actual and exclusive possession

thereof, except for the wrongful trespasses of plain-

tiffs committed in the year 1924 and since. That

said placer claims are valuable chiefly for the large

quantities of placer gold contained therein, and they

have already produced more than $100,000.00 in

placer gold and are of the present actual value of

upwards of $100,000.00.

17.

Although said claims have been mined extensively

by hand surface mining, drifting and hydraulic

mining said [30] claims are only partially

worked out, and contain several hundred thousand

yards of unworked dirt and gravel containing gold

in paying quantities, a large part of which can be

hand worked at a profit by sluicing and drifting.

A very large part of the pay dirt and gravel on

said claims is below the level of creek bed of

Daniels Creek which is a natural watercourse and

also below sea level and the pay is especially rich

and deep at and very near the mouth of Daniels

Creek and on each side thereof and within the area

sought to be condemned by the plaintiffs.

18.

That the area sought to be condemned by plain-

tiffs and the whole of the surface thereof is neces-
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sary to defendant not only for the purpose of min-

ing said area sought to be condemned, but also for

the purpose of mining all the other portions of de-

fendant's claims. That the area sought to be con-

demned is at and includes the mouth of Daniels

Creek where it empties into shore of Bering Sea.

That the unrestricted free and exclusive use of said

area and the whole thereof is absolutely necessary

to defendant for a tail-race, drainage, and a place

for the flow and deposit of tailings, the setting of

sluice boxes, digging of shafts, drifts and tunnels

in mining not only the said area itself, but also all

the other parts of defendant's said claims. That

the defendant has for more than fifteen years past

used and intends in the future to use the area

sought to be condemned for roads, tunnels, flumes,

pipes and dumping places for working not only the

said area itself, but also the remaining area of its

said placer mines, and has also during said time

used and still desires to use said area for the out-

let natural and otherwise for the flow, deposit and

conduct of tailings and refuse [31] matter from

its mines No. 1 Daniels Creek and Hunter Beach

and Sweet Marie patented claims. That if said

area be condemned and used by the plaintiffs for

the uses and purposes set forth in the said amended

complaint, said area could not be used by the de-

fendant for roads, tunnels, ditches, flumes, pipes,

or dumping places for working the defendant's

mines, nor as an outlet natural or otherwise for the

flow, deposit, or conduct of tailings or refuse mat-

ter from defendant's said mines, to which said
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necessary uses the said area has for many years

prior to 1924 been dedicated and used by defendant,

and the use of which for said purposes is to defend-

ant still necessary, beneficial and of great value, to

wit, of a value greatly in excess of fifty thousand

dollars.

19.

That the area of plaintiffs' said alleged Combers

Right claim, which under any circumstances could

be worked by the means set forth in plaintiffs'

amended complaint is less than one acre, and does

not contain to exceed fifty thousand cubic yards of

gravel and material that can be sluiced, and the

depth to bedrock thereon does not average sixty

feet or even thirty feet. That the depth to bed-

rock thereon may exceed thirty feet for a very short

space at and near the mouth of Daniels Creek, but

rises sharply on each side and comes to the surface

on the westerly end of said alleged Combers Right

claim. That the whole gravel area and content of

said Combers Right claim has been hand washed and

sluiced many times by the beach miners and public

generally in the last twenty-five years, except in a

very small area on the eastern end where the beach

miners were not able to always get to bedrock and

said beach miners did, during said years, take and

extract from said claim by repeated [32] work-

ing and sluicing, practically all the gold values con-

tained within the area of said alleged Combers

Right claim. That the interest of William

O'Brien, deceased, being an undivided two-thirds

in said alleged Combers Right claim has been ap-
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praised at only $2,000.00 in the probate proceed-

ings, and said O'Brien was for a considerable time

prior to' his death a pensioner of the Territory of

Alaska as an indigent person.

20.

That during the year 1924 when said claim and

the submarine area adjoining was worked by the

corporation plaintiff during a portion of the sea-

son by the means of its plant described in the origi-

nal and amended complaint, said working and

mining was, as defendant is informed and believes,

conducted at a heavy loss and the total gold pro-

duced only a small fraction of the expenses in-

curred.

21.

Defendant further alleges that the plaintiffs and

particularly the corporation plaintiff intends, if said

area of defendant's claim applied for or part

thereof only be condemned and the surface right,

so called, thereon be granted, to use the same not

only as a right of way for its alleged areial tram,

but also to use the same in a general way for all

purposes, and to exclude the defendant entirely

therefrom. That among the purposes for which

the said plaintiffs intend and will use any area so

condemned are, a site and location for a power

plant consisting of one or more petroleum fuel oil

engines, also gasoline or distillate engines, trans-

mission pulleys and belts, large and heavy hoists,

and other mining equipment, sluices and flumes,

storage of large quantities of lumber, mining equip-

ment, fuel oil, lubricating oil, gasoline, and other
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personal property, also the erection and mainte-

nance thereon of [33] of buildings, tents, camps

and other structures.

22.

That the storage and use of petroleum, fuel and

lubricating oils on said premises cannot be accom-

plished without a considerable quantity thereof es-

caping into and permeating the gold-bearing gravel,

dirt and sand of plaintiffs' claims rendering it

thereafter impossible to extract the placer gold

therefrom. That the damage that tvill thereby

caused, it is impossible to accurately estimate in

advance.

23.

That it is impossible to separate accurately the

damage which defendant will sustain by the con-

demnation of the area demanded by plaintiffs for

the uses and purposes alleged, from the damage to

the remaining area of plaintiffs' claims, but defend-

ant alleges that by such condemnation of the area

demanded, it will be damaged first, the extent of

the value of said area, amounting to not less than

twenty-tive thousand dollars, and second, damage

to the remaining area of defendant's claims, in

amount exceeding fifty thousand dollars.

24.

That the allegation that the plaintiffs wish to

condemn said area of defendant's claims for use

in working and mining the alleged Combers Right

placer claim is colorable only, and the real purpose

of the plaintiffs is to obtain the condemnation

thereof to use the same for the purpose of mining
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or attempting to mine the submarine area adjacent

to said alleged Combers Right claim in which said

submarine area none of plaintiffs have any right,

title or ownership whatever. [34]

And for a further and separate defense, the de-

fendant alleges that the uses and purposes for

which the plaintiffs demand the condemnation of

defendant's property, ar not public, but are private

uses and b}^ such condemnation the defendant will

be deprived of its property without due process of

law and in violation of the fifth amendment to the

Constitution of the United States.

WHEREFORE defendant prays that this pro-

ceeding be dismissed and that it have judgment for

its costs.

LYONS & ORTON,
IRA D. ORTON,

Attorneys for Defendant.

United States of America,

Territory of Alaska,

Second Division,—ss.

Ira D. Orton, being first duly sworn, deposes and

says: That he is one of the attorneys for the

managing agent in Alaska of defendant corporation,

Northern Mining and Trading Company; that he

has read +he foregoing answer and knows the con-

tents and believes it to be true.

IRA D. ORTON.

Subscribed and sworn to before me this 2d day of

July, 1926.

[Seal] F. H. G. GIBSON,
Notary Public in and for Territory of Alaska.
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My commission expires July 7, 1928.

Service admitted July 2d, 1926.

GEO. D. SCHOFIELD,
Attorney for Plaintiffs. [35]

[Endorsed] : Filed July 3d, 1926. [36]

[Title of Court and Cause.]

REPLY.

And now come the plaintiffs and for reply to the

answer of defendant, admit, deny and allege:

1.

Replying to Paragraph 3, allege that plaintiffs

make no claim whatever to any ground below mean

high-tide line of Bering Sea as a part of said

Combers Right placer, and in that behalf allege the

fact to be that the areas and distances mentioned

and described by defendant in paragraph 3 of its

answer were obtained by defendant between July

12th and July 19th, 1925, purposely at a time during

high on-shore winds and excessive flooding of the

sea above mean high-tide line on said claim, but that

during normal conditions, the southerly boundary

of said claim at mean high-tide line is as alleged in

the amended complaint.

2.

Replying to Paragraph 4, deny that the material

handled by plaintiffs' mining plant in 1924 was ex-

tracted largely below mean high tide, but allege that

behalf that said material was extracted largely
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within the boundaries of said Combers Right placer

and to a lesser degree below mean high tide adjoin-

ing said claim.

Further replying to said i)aragraph, deny that

plaintiffs at any time occupied any part or portion

of defendant's claims, other than an area 40 feet

square for the temporary setting of a hoist on the

sand beach at south line of defendant's claims, and

the temporary occupancy near said line for storing

material above excessive flooding of the sea, pending

negotiations with defendant for a leasehold or other

right (which failed) and in case of such failure,

pending condemnation proceedings, which were

commenced immediately, and plaintiffs specifically

deny the violation of any injunction in the premises,

or otherwise, or at all. [37]

3.

Replying to Paragraph 8, deny that defendant is

willing to sell its entire claims at a fair and just

valuation, or otherwise or at all, except at the

abnormally extortionate price of one hundred and

fifty thousand dollars, which is several times the

value of said claims.

4.

Replying to Paragraph 16, deny that defendant

is now or ever has been in the sole and exclusive

possession of said claims, and in that behalf alleges

the facts to be that the settlement of Bluff is located

on Hunter Beach claim and has been continuously

occupied by residents living in their own cabins

thereon ever since the year 1900 adversely to de-

fendant's title; that a public road crosses the lower
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portion of said claims maintained by the Alaska

Road Commission; that a public road-house occupied

a lower portion of said claims for more than fifteen

years last past; all of which public utilities de-

fendant denies plaintiffs the right to utilize, use and

occupy in common with the general public, in

mining said Combers Right placer. Plaintiffs

further deny any wrongful trespass on defendant's

said claims.

Further replying to said paragraph, specifically

deny the value of defendant's said claims to be up-

ward of $100,000.00 or of any greater reasonable

market value than $40,000.00, which value includes

other claims not described in the amended com-

plaint, owned b}^ defendant.

5.

Replying to Paragraph 17, deny that any part or

portion of defendant's said claims can be hand

W'Orked at a profit, by sluicing, drifting or other-

wise.

(a) Admits that Daniels Creek is a natural

watercourse, but in that behalf alleges said creek

to be a dry stream with no water running therein,

save and except during heavy freshets, and that

there is no water therein susceptible of user for

mining purposes.

(b) Deny that the pay is especially rich and

deep at and very near the mouth of Daniels Ci'eek,

and within the area sought to be condemned b}'

plaintiffs, or any richer or deeper than upon the

adjoining Combers Right placer which plaintiff's,

under this proceeding, seek to mine at this time.
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6.

Repljdng to Paragraph 18, deny each and every

allegation in said paragraph contained, except ad-

mitting that the area sought to be condemned is at

the mouth of Daniels Creek.

(a) Especially deny that the pretended user and

dedication alleged by defendant in said paragraph

is of a value in excess of fifty thousand dollars, or

any other sum, save and except a reasonable

nominal rental value of the area sought to be con-

demned, while temporarily used by plaintiffs in

mining said Combers Right placer and adjoining

submarine area.

(b) Especially deny that the user sought by

plaintiffs will in any way deter defendant from

carrying on any of the activities mentioned and de-

scribed in said Paragraph 18, and in case of con-

demnation entered herein, as prayed for by plain-

tiffs, then plaintiffs [38] allege that they are not

adverse to the order of condemnation reserving such

rights unto defendant, its tenants, successors and

assigns, to be utilized at any time during the tempo-

rary occupancy of plaintiffs, whenever defendant^

its tenants, successors or assigns desire, in good

faith, to carry on any of said or other activities

upon said condemned area.

(c) Further replying to said paragraph, plain-

tiffs allege that all of the improvements to be placed

upon said condemned area with which to mine said

Combers Right placer and adjoining submarine area

(except deadmen) will be upon skids subject to be

moved from place to place within said area at any
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time defendant, its tenants, successors or assigns,

may desire, in good faith, to mine or otherwise im-

prove any part of said area, or carry out any of the

objects named in said Paragraph 18, in which case

any or all improvements placed on said condemned

area, including deadmen, can and wdll be shifted

about on said area from time to time, as defendant,

its tenants, successors and assigns may so desire to

utilize the same, and then re-established on said

area upon completely worked out ground as de-

fendant, its tenants, successors or assigns may mine

the same.

7.'

Replying to Paragraph 19, plaintiffs allege that

the estimated yardage on the easterly end of

Combers Right placer to be mined by the mining

plant in its present position is 200,000 cubic yards

on said claim and upwards of an additional 600,000

cubic yards of material on the foreshore and sub-

marine area below^ mean high tide adjoining easterly

end of said claim, all of which can be mined at a

profit by said plant, and which plaintiffs seek to

mine under this condemnation proceeding.

(a) Deny that practically all gold values have

been extracted from said Combers Right placer, and

in that behalf allege that the only mining done on

said claim has been surface mining to a depth of

not exceeding 12 to 15 feet, and that the depth to

bedrock at the place to be mined exceeds sixty feet,

and that the surface hand-mined ground carries

values capable of being mined at a profit in quantity
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mining by the mining plant on said Combers Right

placer.

8.

Replying to Paragraph 20, deny each and every

allegation therein contained, and the whole thereof.

9.

Replying to Paragraph 21, deny that plaintiffs

seek to exclude defendant entirely from said prem-

ises, or otherwise or at all, save and except for the

temporary uses of plaintiffs as alleged in the

amended complaint, and then subject to a user by

defendant as pleaded in subdivisions (b) and (c)

of Paragraph 6 of this reply, as may be provided

by the Court in the entry of any order of condemna-

tion made herein.

10.

Replying to Paragraph 22, deny each and every

allegation therein contained, and the whole thereof.

[39]

11.

Replying to Paragraph 23, deny each and every

allegation therein contained, and the whole thereof,

and especially deny that defendant will be damaged

in any amount or at all, other than a nominal

amount as the reasonable rental value of the area

sought to be condemned.

12.

Replying to Paragraph 24, deny each and every

allegation therein contained, and the whole thereof,

save and except the purpose and intent of plain-
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tiffs is to mine Combers Right placer, the fore-

shore bordering thereon and the adjacent subma-

rine area beneath mean high tide on Bering Sea

opposite said claim, as of right and of law, plain-

tiffs are entitled to do, each being citizens of the

United States.

13.

Replying to the last paragraph of said answer

(unnumbered) plaintiffs deny each and every alle-

gation therein contained, and the whole thereof, and

for further reply thereto, allege that all land in the

Second Judicial Division of the Territory of Alaska

is valuable chiefly, if not entirely, for the gold and

other mineral deposits therein contained, and that

mining for placer gold is the chief industry of said

Division, and that therefore the uses and purposes

for which plaintiffs seek condemnation of the small

area aforesaid out of defendant's idle mines, is a

public use, and said area is necessary to be taken

to enable plaintiff's to work and mine said Combers

Right placer and the land and shoal water between

low and mean high tide and under the waters be-

low low tide opposite and adjoining said mining

claim, and that in case said condemnation is not

awarded, then said Combers Right placer and adja-

cent foreshore and submarine areas must remain

undeveloped and idle to the irreparable damage of

plaintiff's and the retarding of the mining industry

of this District (its principal industry) and to the

consequent damage of the public at large.
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WHEREFORE plaintiffs demand judgment as

prayed for in the amended complaint on file

herein.

GEO. D. SCHOEIELD,
Attorney for Plaintiffs.

Territory of Alaska,

Cape Nome Precinct,—ss.

Geo. D. Schofield, being first duly sworn, deposes

and says, that he is one of the plaintiffs herein and

verifies this reply in his own behalf and for his co-

plaintiffs; that he has read said reply, knows the

contents thereof, and that the allegations contained

are true, as he verily believes.

GEO. D. SCHOFIELD.

Subscribed and sworn to before me this 3d day

of July, 1926.

[Seal] JAMES FRAWLEY,
Notary Public for Alaska, Residing at Nome.

My commission expires Oct. 25, 1926. [40]

Service by receipt of certified copy of foregoing

reply admitted at Nome, Alaska, July 3d, 1926.

IRA D. ORTON,
Of Attorneys for Defendant. [41]

[Endorsed]: Filed July 6, 1926. [42]
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[Title of Court and Cause.]

J^INDINGS OF FACT AND CONCLUSIONS
OF LAW.

This cause came on to a trial before tlie court on

the 15th day of July, 1926, upon issue joined under

the amended complaint, answer, and reply; Geo.

D. Schofield, Esq., appearing for plaintiffs and

Ira D. Orton, Esq., appearing for defendant, and

said cause was tried to the Court on the 15th, 16th,

19th and 20th days of July, 1926, and submitted

upon oral and documentary evidence adduced in

open court, and the arguments of counsel thereon,

and now the Court, having heard the evidence ad-

duced, and the arguments of respective counsel

thereon, finds, makes and files the following find-

ings of fact, and devolves the following conclusions

of law therefrom:

1. That plaintiff, Alaska Gold Recovery Com-

pany, is a corporation, duly organized and existing

under and pursuant to the laws of the State of

Washington, authorized to do and doing business

in the Territory of Alaska, and has paid its license

tax last due unto said Territory.

2. That plaintiff, B. T. Goodridge, is the duly

appointed, qualified and acting Administrator of

the Estate of William O'Brien, deceased.

3. That the defendant is a corporation duly or-

ganized under the laws of the State of Arizona, on

the 18th day of June, 1901, for a period of twenty-

five years.
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4. That the said Estate of William O'Brien and

the said Geo. D. Schofield, are the owners in fee

(save only as against the paramount title vested

in the United States) and in the lawful possession

of that certain subsisting placer mining claim

known and described as Combers Right placer

claim, situate at the mouth of Daniels Creek, in

Cape Nome Mining District, Territory of Alaska,

and that the said William O'Brien, during his

lifetime and his said Estate since his death and

the said Geo. D. Schofield, have been such owners

[43] and in the lawful possession of said placer

mining claim for more than twenty years last past,

and which claim under amended Location Notice of

1925, is more particularly described as follows:

COMMENCING at the Initial Stake (Stake

No. 1) at the northeast corner of said claim,

being a common corner with the southeast cor-

ner of No. 1 Daniels Creek placer, marked Cor.

No. 2 under U. S. Mineral Survey No. 333;

thence North 64° 17' W. along line 2-3 of said

No. 1 Daniels Creek placer 193 feet to Cor. No.

2; thence S. 3° 43' W. along line 1-2 Hunter

Beach or Sweet Marie placer (Survey No. 333)

53 feet to Cor. No. 3; thence N. 77°32'W.

along line 2-3 of said Hunter Beach or Sweet

Marie placer (Survey No. 333) 601.8 feet to

Cor. No. 4; thence N. 73°46'W. along line

1-2 Pitka placer (Survey No. 1388) 499.6 feet

to Cor. No. 5; thence N. 74° 44' W. along line

1-2 of Alice placer (Survey No. 1388) 604.6

feet to Cor. No. 6 and N. W. comer; thence S.
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7° 15' W. 187.7 feet to Cor. No. 7 and south-

west corner; thence S. 78° 47' E. 748 feet to

Cor. No. 8; thence S. 64° 5(r E. 575 feet to Cor.

No. 9; thence N. 87° 53' E. 530 feet to Cor.

No. 10 and southeast corner; thence N. 33°

59^ E. 125 feet to Cor. No. 1, the Initial Stake

and place of beginning, containing an area

of 7.5 acres, adjoining the southerly boundary

lines of U. S. Mineral Surveys No. 333 and

No. 1388, opposite No. 1 Daniels Creek, Hunter

Beach or Sweet Marie, Pitka and Alice Plac-

ers, and extending southerly to mean high-tide

line on the shore of Bering Sea, which is the

southerly boundary of said Combers Right

placer.

(a) That by encroachment of the sea and wash-

ing away of sand and gravel, said Combers Right

placer, as claimed by plaintiffs under said amended

location notice, has been washed down along said

southerly boundary line, thereby slightly elevating

the mean high-tide line on said claim and slightly

changing said claim from the calls of said amended

location notice, but there still exists a substantial

area of said Combers Right placer adjoining the

southerly boundary lines of defendant's placer

claims hereinafter described, and extending south-

erly to mean high-tide line of Bering Sea.

5. That there is erected on the northeast corner

of Combers Right placer adjoining the southeast

corner of Hunter Beach of Sweet Marie placer min-

ing plant valued at $80,000.00, consisting of ele-

vated sluiceway, jigs, ball mill, amalgamator
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Lucket-line, power, cable, mastj poles, and other

modem machinery and appliances, capable of

handling an estimated yardage of 1,000' cubic yards

of sand, gravel and material during each twenty-

four hours of operation, and extracting the mineral

values therefrom, which mining plant plaintiffs

seek to utilize in mining said Combers Right

placer and the land and shoal water between low

and mean high tide on the shore of Bering Sea

adjoining said claim, for gold and other precious

metals therein contained.

6. That the defendant is the owner in fee under

letters patent from the United States and in pos-

session of placer mining claims on and west of

Daniels Creek, in Cape Nome Mining District, Ter-

ritory of Alaska, known and described as No. 1

Daniels Creek and Hunter Beach or Sweet Marie

placer, under U. S. Mineral Survey No. 333 (over-

lapping claims combined in one survey) and that

a definite description under said survey of said

Hunter Beach or Sweet Marie placer is as follows:

[44]

COMMENCING at Cor. No. 1 (N. E. Cor-

ner of claim) from which U. S. L. M. No. 9

bears S. 63° 41' E. 4808.47 feet distant; Thence

S. 3° 43' W. 978 feet to Cor. No. 2; Thence

N. 77° 32' W. 601.8 feet to Cor. No. 3 (S. W.
Cor.) ; Thence N. 9° 00' E. 1015 feet to Cor. No.

4; (N. W. Cor) ; Thence S. 72° 23' E. 516.5 feet

to Cor. No. 1, and place of beginning, contain-

ing an area of 17.21 acres.
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(a) That said defendant is also the owner
of the Pitka placer, Alice placer and Sweet

Marie placer under U. S. Mineral survey No.

1388, adjoining said U. S. Mineral Survey No.

333 on the West.

(b) That a plat of the aforesaid mining claims

of defendant and said Combers Right placer, show-

ing locations, courses and distances of all of said

mining claims singly and in relation to each other,

and the exact area of the southeasterly portion of

Hunter Beach or Sweet Marie placer owned by de-

fendant sought to be condemned by plaintiffs for

the public uses described in the amended com-

plaint, and showing location, general route and

termini of the aerial tram and power-line sought

to be erected and used by plaintiffs in mining said

Combers Right placer, is fully set forth in Exhibit

"X," made a part of the amended complaint and

duly admitted in evidence. The Court finds said

plat to be correct, with the exception that the

southerly boundary line of Combers Right placer

has been changed by action of the sea as hereto-

fore found and the southerly terminus of the pro-

posed aerial tram and power-line was on amend-

ment by interlineation of the amended complaint

changed and fixed to be at low tide line of Bering

Sea at a point 600 feet in a southwesterly direc-

tion from the southeast corner of No. 1 Daniels

Creek placer; reference to which Exhibit ''X'^

plat is hereby made.

7. That all of the aforesaid placer claims owned

by defendant are idle mines, and the surface pay
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thereon to a great extent and to a considerable

depth has been mined and worked out on No. 1

Daniels Creek and Hunter Beach or Sweet Marie

claims, and no mining- or working on any of said

described placers of any kind or character is being

done or performed at this time, or has been done

or performed to any considerable extent for over

ten years last past, or is being done or has been

done on the area sought to be condemned within

the past ten years, and that there is no indication

that defendant intends to work and mine any part

or portion of its said mining claims, or upon the

area sought to be condemned, at this time or in

the immediate future.

(a) That no part of the area sought to be

condemned can be hand-mined at a profit, and de-

fendant has no mining plant or mining machinery

on its said mining claims with which to mine said

claims or the area sought to be condemned, and

no apparent intention to erect such machinery or

to otherwise mine said claims, or any part or por-

tion thereof, and that the area sought to be con-

demned by plaintiffs, is unoccupied, vacant ground

and consists largely of a sand beach and tailing

piles from ground that has been surface mined and

partially mined out, and that there are no build-

ings upon said area, and defendant is in no way
using or utilizing the same.

8. That plaintiffs have heretofore, on divers

and numerous occasions, attempted to negotiate

in good faith with defendant to lease, purchase or

secure temporary surface rights upon the area
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sought to be condemned to be used for temporary

structures, hoist, aerial tram, cables and other

surface uses from which to mine said Combers

Right placer, but that said defendant has at all

times and still does refuse [45] to lease, sell or

grant any rights whatsoever on any part or por-

tion of its said mining claims to plaintiffs, other

than to demand a sale price of $150,000.00 for all

of its said placer mining claims, which plaintiffs

are unable to pay and consider extortionate, and

is in excess of the value of said claims.

9. That said Combers Right placer and the min-

ing claims aforesaid owned by defendant, are val-

uable only for the gold and precious minerals

therein contained.

10. That the rise and fall of tide on Bering Sea

at the southerly boundary line of said Combers

Right placer in no wise interferes with the mining

of said claim, but that the sea waters adjoining

the southerly boundary of said claim are subject to

rise and fall dependent upon direction and force

of winds, and that with heavy on-shore winds

(southerly winds) the waters of Bering Sea are

driven up across mean high-tide line over a por-

tion of the surface of said Combers Right placer

for short periods of time, and on account of such

excessive flooding at various intervals, it is im-

practicable to place expensive mining machinery

upon said Combers Right placer with which to

work and mine said claim, or without great risk of

loss and damage to such improvements and equip-
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ment during on-shore storm periods and excessive

flooding.

11. That a precipitous bluff rises from the

waters edge adjoining and east of No. 1 Daniels

Creek placer and Combers Right claim, and on ac-

count of the excessive flooding of sea waters as

aforesaid, there is no place on said Combers Right

placer for the setting of hoists and the erection of

aerial tram and power-line, with attendant masts,

guy-lines, dead men, and the running of cables and

use of equipment and power for the operation of

such aerial tram, and to permit of maintaining the

same and keeping it in repair; nor for the stable

fixing, anchoring and fastening of the northerly

termini of said aerial tram and power-line; all of

which are necessary for operation, working and

mining said Combers Right placer, and that the

surface rights and right of way hereinafter de-

scribed, upon, over, across and along the specific

area hereinafter described is necessary for such

purposes and the only place available therefor, and

without which, said Combers Right placer cannot

be successfully mined.

12. That the tract sought to be condemned con-

stitutes a part only of an entire parcel of land

known as Hunter Beach or Sweet Marie placer

and No. 1 Daniels Creek placer under joint U. S.

Mineral Survey No. 333, aforesaid, but the Court

is of the opinion that the entire area sought to be

appropriated is not necessary and hereby limits

the amount of property to be appropriated to ti^e

following described area, viz.:
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COMMENCING at the S. E. Cor. of Hun-

ter Beach of Sweet Marie placer at Cor. No. 2

of U. S. Mineral Survey No. 333 of said claim

;

thence N. 3° 23' E. 175 feet along line 2-1 of

said Survey; thence N. 77° 32' W. 200 feet;

thence S. 3° 43' W. 125 feet; thence N. 77° 32'

W. 85 feet; thence S. 3° 43' W. 50 feet; thence

S. 77° 32' E. along line 2-3 of said Survey,

285 feet, to the place of beginning, containing

an area of 90/100 of an acre,

(a) That the uses to which said tract is to be

applied are to be temporary and constitute an

easement only, in and upon, over, across and along

said tract with the right of ingress and egress

thereto and therefrom, and for constructing and

maintaining thereon an aerial tram and power-

line with power, together with the necessary

equipment to permit of operating, maintaining and

keeping the same in repair, and using the same on

said area in mining Combers Right [46] placer

and the land and shoal water between low and

mean high tide on the shore of Bering Sea adjoin-

ing said claim, for gold and other precious metals.

That said user may include aerial tram, with mast

set within ten feet of the southerly boundary lino

of said tract; and not to exceed three cableway

guy-lines and three accompanying buckle guy-

lines leading from said mast to dead men buried

within said area as may be necessary to support

said mast, and together with hoisting-engine and

cables leading therefrom to said mast and on to

said Combers Right placer and the area to be
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mined by plaintiffs, together with right of way

over and across said area and leading therefrom to

said Combers Right placer for said aerial tram

and necessary equipment to operate, maintain and

keep the same in repair.

(b) That the northerly terminus of said aerial

tram is fixed at a point about midway east and

west on the northerly boundary line of said area

to be condemned and the southerly terminus is

fixed at low^-tide line of Bering Sea at a point 600

feet in a southwesterly direction from the south-

east corner of No. 1 Daniels Creek placer, being

from Cor. No. 2 of Survey No. 333 of said claim,

and the general route of said right of way, aerial

tram and powder-line is northerly and southerly

over and across said area.

(c) That the condemnation of all of said area

of 90/100 acres is necessary for the uses and pur-

poses aforesaid, and that the use to which said

tract is to be applied is a use authorized by law,

and that the taking thereof is necessary to such

use, and that the use for which said property is

sought to be appropriated is a public use within

the laws relating to the District and Territory of

Alaska.

13. That said aerial tram and accompanying

equipment aforesaid, with right of way therefor,

is necessary to be used in mining said Combers

Right placer and the land and shoal water between

low and mean high tide on the shore of Bering

Sea adjoining said claim, for gold and other pre-

cious metals, and without which, said placer claim
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and adjoining area aforesaid cannot be mined at a

profit.

14. That the lands of the Territory of Alaska

are largely mineral lands, and in the Second Ju-

dicial Division of said Territory are valuable

chiefly, if not entirely for the gold and other min-

eral deposits therein contained, and that mining

for placer gold is the chief industry of said divi-

sion.

15. That the user of the property sought to be

appropriated by plaintiffs for the purposes afore-

said, under final order of condemnation to be en-

tered herein, will be so restricted as to in nowise

hinder or delay or impede defendant from mining

any part or portion of its said mining claims, in-

cluding the area sought to be appropriated, in case

said defendant, during the time of user by plain-

tiffs of said area, should at any time desire in good

faith, to mine any part or portion of its said min-

ing claims.

16. That the allegations of the amended com-

plaint have been substantially proven by the evi-

dence adduced, and plaintiffs are entitled to the

relief prayed for in the amended complaint.

17. That no violation of the injunction against

the use of said defendant's premises, heretofore

decreed, has been made or done by plaintiffs, and

that the slight uses to which said premises were

made pending this action were to save and protect

property from loss by action of the sea during and

at the time of storms. [47]
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Based upon the foregoing findings of fact, the

Court now devolves the following conclusions of

law:

CONCLUSIONS OF LAW.

1. That the use to which said property is to be

applied, is a use authorized by law.

2. That the taking of said property is necessary

to such use.

3. That the use for which said property is

sought to be appropriated is a public use within

the meaning of the laws relating to the District

and Territory of Alaska.

4. That the Court is satisfied that the public in-

terests require the taking of such lands.

5. That plaintiffs are entitled to an order ap-

pointing three competent persons, resident in the

precinct, commissioners to ascertain and determine

the amount to be paid by plaintiffs to the defend-

ant as damages, by reason of the appropriation of

said property, and specifying the time and place

of the first meeting of such commissioners, and fix-

ing their compensation.

Let interlocutory judgment and order appoint-

ing Commissioners be prepared and submitted to

the Court for signature, accordingly.

Done in open court on this 24th day of July,

1926. G. J. LOMEN,
District Judge.
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Service by receipt of true copy hereof accepted

July 23, 1926.

IRA D. ORTON,
Attorney for Plaintiffs.

[Endorsed] : Filed July 24, 1926. [48]

In the District Court for the Territory of Alaska^

Second Division.

No. 2976.

ALASKA GOLD RECOVERY COMPANY, a

Corporation, B. T. GOODRIDGE as Ad-

ministrator of the Estate of WILLIAM
O'BRIEN, Deceased, and GEO. D. SCHO-
FIELD,

Plaintiffs,

vs.

NORTHERN MINING AND TRADING CO., a

Corporation,

Defendant.

INTERLOCUTORY JUDGMENT AND ORDER
APPOINTING COMMISSIONERS.

THIS CAUSE came on to a hearing before the

Court on this day upon motion of plaintiffs for

the entry of interlocutory judgment and order ap-

])ointing Commissioners, in accordance with the

findings of fact and conclusions of law heretofore

made and entered herein, Geo. D. Schofield, Esq.,

appearing for plaintiffs, and Ira D. Orton, Esq.,.
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appearing for defendant, and the Court having

heard the arguments of counsel, and now being

fully advised in the premises, hereby sustains said

motion.

In consideration whereof, it is hereby ordered

and adjudged that all of that part of Hunter

Beach or Sweet Marie placer under U. S. Mineral

Survey No. 333, situate at the Mouth of Daniels

Creek, in Cape Nome Mining District, Territory

of Alaska, hereinafter described, is the area limited

by the Court to which plaintiffs will be confined as

the area sought to be appropriated by the plain-

tiffs in this action, and that the uses to which said

tract is to be applied are temporary and consti-

tute an easement only, in and upon, over across

and along said tract, with the right of ingress and

egress thereto and therefrom, and to construct and

maintain thereon an aerial tram and power-line

with power, together with the necessary equip-

ment to permit of operating, maintaining and

keeping the same in repair, and using the same on

said area in mining Combers Right placer and the

land and shoal water between low and mean high

tide on the shore of Bering Sea adjoining said

claim, for gold and other precious metals, and that

said user may include the erection of an aerial

tram, with mast set within ten feet of the south-

erly boundary line of said tract, and not to exceed

three cableway guy-lines and three accompanying

buckle guy-lines leading from said mast to dead

men buried within said area as may be necessary

to support said mast, and together with hoisting
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engine and cables leading therefrom to said mast

and continuing on to said Combers Right placer

and the area to be mined by plaintiffs, together

with the right of way over and across said area

and leading therefrom to said Combers Right

placer for said aerial tram and necessary equip-

ment to operate, maintain and keep the same in re-

pair; all in case a final order of condemnation is

hereafter entered herein.

That said area is described as follows: [49]

COMMENCING at the S. E. Cor. of Hun-
ter Beach or Sweet Marie placer at Cor. No.

2 of the U. S. Mineral Survey No. 333 of said

claim, Thence N. 3° 23' E. 175 feet along line

2-1 of said Survey; Thence N. 77° 32' W. 200

feet; Thence S. 3° 43' W. 125 Feet; Thence N.

77° 32' W. 85 feet; Thence S. 3° 43' W. 50

feet; thence S. 77° 32' E. along line 2-3 of

said Survey 285 feet, to the place of begin-

ning, containing an area of 90/100 of an acre.

It is further ordered and adjudged that the use

to which said propert}^ is to be applied, is a use

authorized by law; that the taking of said prop-

erty is necessary to such use ; that the use for which

said property is sought to be appropriated is a

public use within the meaning of the laws relating

to the District and Territory of Alaska, and that

the Court is satisfied that the public interests re-

quire the taking of such lands.

It is therefore further ordered and adjudged

that E. F. Bauer, D. F. Lisson and H. L. Wells,

three competent persons, resident in said precinct,

be, and they are hereby appointed Commissioners
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to ascertain and determine the amount to be paid

by plaintiffs to defendant as damages, by reason

of the appropriation of said property, in manner
provided by law. The first meeting of said Com-
missioners shall be held at the office of the District

Clerk of this court, in the courthouse, at Nome,

Alaska, on the 26th day of July, 1926, at the hour

of eleven o'clock A. M., of said day, and the com-

pensation of said Commissioners is hereby fixed at

fifteen dollars per day.

Done in open court on this 24th day of July,

1926.

G. J. LOMEN,
District Judge.

Service accepted July 23, 1926.

IRA D. ORTON,
Atty. for Dft.

[Endorsed] : Filed July 24, 1926. [50]

[Title of Court and Cause.]

PETITION FOR WRIT OF ERROR.

Northern Mining and Trading Company, a cor-

poration, defendant in the above-entitled action,

feeling itself aggrieved by the findings and inter-

locutory judgment filed and entered herein on the

24th day of July, 1926, comes now by Lyons and

Orton, its attorneys and petitions said court for an

order allowing said defendant a writ of error to

the Honorable, the United States Circuit Court of

Appeals for the Ninth Circuit, under and accord-
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ing to the laws of the United States in that behalf

made and provided, and also that an order be made
fixing the amomit of security which the defendant

shall give and furnish upon said writ of error.

LYONS & OETON,
IRA D. ORTON,

Attorneys for Defendant. [64]

[Endorsed]: Filed August 7, 1926. [65]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Comes now Northern Mining and Trading Com-

pany, a corporation, defendant in the above-enti-

tled action and assigns the following errors as hav-

ing been committed by the above-entitled court in

making and entering the findings of fact and con-

clusions of law^ and the interlocutory judgment

made and entered in the above-entitled action July

24th, 1926, upon which errors the said Northern

Mining and Trading Company does and will rely

on its writ of error to the United States Circuit

Court of Appeals to reverse said findings and in-

terlocutory judgment.

1.

The Court erred in overruling the demurrer of

the defendant to plaintiffs' amended complaint as

further amended by interlineation upon the twelfth

ground of demurrer stated therein wherein it is

alleged as ground of demurrer: "That said
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amended complaint does not state facts sufficient

to constitute a cause of action in favor of B. T.

Goodridge as administrator of the Estate of Will-

iam O'Brien, deceased."

2.

The Court erred in overruling the demurrer of

the defendant to the amended complaint as fur-

ther amended by interlineation upon the eleventh

ground of demurrer stated therein, wherein it is

alleged: "That said amended complaint does not

[66] state facts sufficient to constitute a cause of

action in favor of the plaintiff Alaska Gold Recov-

ery Company."

3.

The Court erred in overruling the demurrer of

defendant to the amended complaint as further

amended by interlineation upon the tenth ground

of demurrer stated therein, wherein it is alleged:

"That said amended complaint does not state facts

sufficient to constitute a cause of action."

4.

The Court erred in finding in its findings of fact

that the uses to which the plaintiffs' property are

to be applied as set forth therein constitute a public

use within the meaning of the laws relating to the

District and Territory of Alaska, such uses being

described in the findings of the Court as follows:

(finding 12, subdivision "a")

"That the uses to which said tract is to be

applied are to be temporary and constitute an

easement only, in and upon, over, across and
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along said tract with the right of ingress and

egress thereto and therefrom, and for con-

structing and maintaining thereon an aerial

tram and power-line with power, together with

the necessary equipment to permit of operat-

ing, maintaining and keeping the same in re-

pair, and using the same on said area in mining-

Combers Right placer and the land and shoal

water between low and mean high tide on the

shore of Bering Sea adjoining said claim, for

gold and other precious metals. That said usei-

may include aerial tram, with mast set within

ten feet of the southerly boundary line of said

tract; and not to exceed three cableway guy-

lines and three accompanying buckle guy-lines

leading from said mast to deadmen buried

within said area as may be necessary to sup-

port said mast, and together with hoisting en-

gine and cables leading therefrom to said mast

and on to said Combers Right placer and the

area to be mined by plaintiffs, together with

right of way over and across said area and

leading therefrom to said Combers Right placer

for said aerial tram and necessary equipment

to operate, maintain and keep the same in ]*e-

pair."

5.

The Court erred in finding in its findings of fact

the following: (finding 12, subdivision ^'c")

^'That the condemnation of all of said area

of 90/100 acres is necessary for the uses and

purposes [67] aforesaid, and that the use to
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Avhicli said tract is to be applied is a use au-

thorized by law, and that the taking thereof is

necessary to such use, and that the use for

which said property is sought to be appropri-

ated is a public use within the laws relating to

the District and Territory of Alaska."

for the reason that the uses described and referred

to therein are private uses and uses in which there

is no public character whatever.

6.

The Court erred in finding as a conclusion of law

that the use to which defendant's property is to be

applied by condemnation thereof is a use authorized

by law (Conclusion of Law No. 1).

7.

The Court erred in finding as a conclusion of law

that the taking of plaintiffs' property is necessary

for a public use (conclusion of law No. 2).

8.

The Court erred in finding as a conclusion of law

:

^'That the use for which said property is sought to

be appropriated is a public use within the meaning

of the laws relating to the District and Territory of

Alaska." (Conclusion of Law No. 3.)

9.

The Court erred in finding as a conclusion of law

that the public interests require the taking of de-

fendant's lands (conclusion of law No. 5) in this

that the public has no interest whatever in the use

for which said lands are ordered taken.
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10.

There is error in said interlocutory judgment in

this that thereby an easement and interest in de-

fendant's land is taken and appropriated for the

private use of plaintiifs. [68]

11.

There is error in said interlocutory judgment in

this that thereby an easement and interest in de-

fendant's lands is taken and appropriated for a

right of way for an aerial tram so called, and in

addition thereto, for a power and engine site and

other uses not authorized by any law.

12.

There is error in said interlocutory judgment in

this that thereby an easement and interest in de-

fendant's lands is taken and appropriated to be

utilized by plaintiffs in mining in and upon the

land and shoal water of Bering Sea between low

and mean high tide in which said land none of the

plaintiifs has any interest whatever.

13.

There is error in said interlocutory judgment in

this that mining for gold in all the land and shoal

water of Bering Sea between low and mean high

tide is open equally to all citizens of the Unitea

States and those who have legally declared their in-

tention to become such, and is not a public use for

which private property can be condemned by emi-

nent domain proceedings by an individual or cor-

poration.
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14.

There is error in said interlocutory judgment in

this that in order to maintain and operate the plain-

tiff's aerial tram so called, it will be necessary to

place and maintain in the navigable waters of the

United States below mean high tide, a dolphin or

other, structure, and it does not affirminatively ap-

pear in the last amended complaint or otherwise

in the record that the same has been authorized by

the secretary of war.

15.

There is error in said interlocutory judgment in

this that the plaintiff B. T. Goodridge as adminis-

trator of [69] the estate of William O'Brien, de-

ceased, has no right to mine or authorize others to

mine the property of his decedent and a fortiori no

right exists in such administrator to condemn lands

or interests in lands of others for such purpose.

16.

There is error in said interlocutory judgment in

this that the plaintiff B. T. Goodridge as adminis-

trator of the estate of William O'Brien, deceased,

has no right, power or authority to mine in the

lands and shoal water of Bering Sea between low

and mean high tide, and a fortiori cannot condemn

lands or easements in or upon lands of others for

such use or purpose.

17.

There is error in said interlocutory judgment in

this that the plaintiff B. T. Goodridge as adminis-

trator of the estate of William O'Brien, deceased,

has no right, power or authority by eminent do-
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main proceedings to acquire and have vested in

either himself or his decedent's estate, land or ease-

ments in or upon the lands of others.

18.

There is error in said interlocutory judgment in

this that it is not shown by the last amended com-

plaint or by the findings or otherwise in the record

that tlie plaintiff Alaska Gold Recovery Company

has any right, title' or interest in the Combers Right

claim, or any right to mine or operate the same and

therefore cannot condemn defendant's lands for the

purpose of mining on said Combers Right claim.

19.

There is error in said interlocutory judgment in

this, that, whereas, in the complaint, plaintiffs only

ask for a condemnation of a temporary easement

only, and for a [70] period not to exceed eight

years; said interlocutory judgment wrongfully con-

demns and appropriates easement and rights in de-

fendant's lands for an indeterminate and indefinite

period.

20.

That said interlocutory judgment is erroneous in

this that the facts are not sufficient to authorize the

same in law; and that said interlocutory judgment

is erroneous, from the facts found, in not being in

favor of the defendant.

21.

There is error in said findings and interlocutory

judgment in this, that the terms and restrictions of

the defendant's reserved right to mine and use the
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area ordered condemned should have been fully set

forth therein for the information and guidance of

the commissioners and jury, and not reserved to

xmy final order of condemnation.

22.

There is error in said interlocutory judgment in

this, that thereby an interest in defendant's lands

less than a fee is ordered condemned, and such

lesser interest and its extent is not described with

such certainty as to enable commissioners or a jury

to intelligent!}' assess the compensation to be paid

defendant therefor.

23.

There is error in said interlocutory judgment in

this that thereby defendant's lands and easements

thereon and rights therein are condemned and ap-

propriated for uses not public, but to the private

use of plaintiffs, and defendant has thereby been

deprived of his property without due process of

law and in violation of the Fifth Amendment to

the Constitution of the United States, all as set

forth and claimed in defendant's answer to the

plaintiffs' last amended complaint. [71]

WHEREFORE defendant prays that said find-

ings and interlocutory judgment be reversed and

that the defendant be restored to all things it has

lost thereby.

LYONS & ORTON,
IRA D. ORTON,

Attorneys for Defendant Northern Mining and

Trading Company. [72]

[Endorsed] : Filed August 7, 1926. [73]
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At a General Term of the United States District

Court for the Territory of Alaska, Second Di-

vision, Begun and Holden in the City of Nome,

Commencing on the 23d Day of January, 1926.

Present: The Honorable G. J. LOMEN, Dis-

trict Judge, Presiding.

[Title of Court and Cause.]

MINUTES OF COURT—JANUARY 23, 1926—

ORDER ALLOWING WRIT OF ERROR.

Upon motion of Ira D. Orton, attorney for de-

fendant Northern Mining and Trading Company,

and upon filing a petition for writ of error, and

an assignment of errors, it is ordered that a writ

of error be and hereby is allowed to have reviewed

in the United States Circuit Court of Appeals for

the Ninth Circuit the findings and interlocutory

judgment heretofore on July 24th, 1926, entered

herein, and that the amount of bond on said writ

of error be and hereby is fijced at five hundred dol-

lars ($500.00).

Done in open court at Nome, Alaska, this 7th day

of August, 1926.

G. J. LOMEN,
District Judge. [74]

[Endorsed] : Filed August 7, 1926. [75]
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[Title of Court and Cause.]

BOND ON WRIT OF ERROR.

KNOW ALL MEN BY THESE PRESENTS,
that we, Northern Mining and Trading Company,

a corporation, as principal and United States Fi-

delity and Guaranty Company, as surety, are held

and firmly bound unto the plaintiffs above named

in the sum of five hundred dollars ($500.00), to be

paid to the said plaintiffs, their representatives, suc-

cessors and assigns, to which -payment well and

truly to be made we bind ourselves and each of us,

jointly and severally, and our and each of our suc-

cessors, representatives and assigns, firmly by these

presents.

Sealed with our seals and dated the 7th day of

August, 1926.

WHEREAS, the above-named defendant has

sued out a writ of error to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, to re-

verse the findings and interlocutory judgment en-

tered in the above-entitled cause by the said District

Court for the Territory of Alaska, Second Division,

on July 24th, 1926.

NOW THEREFORE the condition of this obli-

gation is such, that if the above-named Northern

Mining and Trading Company shall prosecute said

writ to effect and answer, all [76] costs and dam-

ages if it shall fail to make good its plea, then this
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obligation shall be void; otherwise to remain in full

force and virtue.

NORTHERN MINING AND TRAD-
ING COMPANY,

Principal.

(Seal)

By IRA D. ORTON,
Its Agent and Attorney.

UNITED STxiTES FIDELITY & GUAR-
ANTY COMPANY. (Seal)

By R. W. J. REED,
Attorney-in-Fact,

Surety.

HUGH O'NEILL,

Attorney-in-Fact.

The foregoing bond approved and filed in open

court at Nome, Alaska, this 7th day of August, 1926.

G. J. LOMEN,
Judge of the District Court for the Territory of

of Alaska, Second Division. [77]

[Endorsed] : Filed August 7, 1926. [78]

WRIT OF ERROR (COPY).

United States of America,—ss.

The President of the United States to the Honor-

able the Judge of the District Court for the

Territory of Alaska, Second Division, GREET-
ING:

Because in the record and proceedings, as also

in the rendition of the judgment of a plea entered
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July 24th, 1926, which is in the said District Court

before you, between Alaska Gold Recovery Com-

pany, a corporation, B. T. Goodridge as adminis-

trator of the Estate of William O'Brien, deceased,

and Geo. D. Schofield, plaintiffs, and defendants in

error, and Northern Mining and Trading Company,

a corporation, defendant, and plaintiff in error, a

manifest error hath happened to the great damage

of the said Northern Mining and Trading Com-

pany as by its complaint appears.

We being willing that error, if any hath been,

should be duly corrected, and full and speedy justice

done to the parties aforesaid in this behalf, do com-

mand you, if judgment be therein given, that then

under your seal, distinctly and openly, you send

the record and proceedings aforesaid with all things

concerning the same to the United States Circuit

Court of Appeals for the Ninth Circuit, together

with this writ, so that you have the same at the city

of San Francisco in the State of California, on the

4th day of September, next, in the said Circuit

Court of Appeals, to be then and there held, that the

record and proceedings aforesaid being inspected,

the said Circuit Court of Appeals may cause fur-

ther to be done therein to correct that error, what

of right, according to the laws and customs of the

United States, should be done. [79]



90 Northern Mining and Trading Company

WITNESS the Honorable WILLIAM HOW-
ARD TAFT, Chief Justice of the Supreme Court

of the United States, the 7th day of Au^st, 1926.

[Seal of Court] A. N. KITTILSEN,
Clerk of the District Court for the Territory of

Alaska, Second Division.

By Norvin W. Lewis,

Deputy Clerk.

Allowed by

:

G. J. LOMEN,
Judge of the District Couil;, Territory of Alaska,

Second Division.

The foregoing copy of writ of error lodged in

the Clerk's office, Aug. 9, 1926.

[Seal] A. N. KITTILSEN,
Clerk District Court, Territor}^ of Alaska, Second

Division.

By Norvin W. Lewis,

Deputy Clerk.

Service of the foregoing writ of error, and re-

ceipt of a copy thereof is hereby admitted this 9th

day of August, 1926.

GEO. D. SCHOFIELD,
Attorney for Defendants in Error. [80]

[Endorsed] : Filed August 9, 1926. [81]
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[Title of Court and Cause.]

ORDER ENLARGING TIME SIXTY DAYS TO
FILE RECORD AND DOCKET CAUSE.
WHEREAS, an appeal has been taken from the

findings and interlocutory judgment entered herein

on July 24th, 1926, and a writ of error has been

sued out to review said findings and interlocutory

judgment, good cause appearing therefor and upon

stipulation of counsel it is ordered by the under-

signed Judge who signed the citations to the appel-

lees and defendants in error that the time within

which the appellant and plaintiff in error shall file

the record and docket said cause on appeal and in

error be and the same is hereby enlarged sixty days

after September 4th, 1926.

Dated at Nome, Alaska, August 10th, 1926.

G. J. LOMEN,
Judge of the District Court, Territory of Alaska,

Second Division.

It is hereby stipulated that the above order may
be entered, and service and receipt of a copy

thereof is hereby acknowledged this 10th day of Au-

gust, 1926.

GEO. D. SCHOFIELD,
Attorney for Plaintiifs. [82]

[Endorsed]: Filed August 10, 1926. [83]
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[Title of Court and Cause.]

ORDER ENLARGING TIME FORTY-FIVE
DAYS TO FILE RECORD AND DOCKET
CAUSE.

WHEREAS, an appeal has been taken from the

findings and interlocutory judgment entered herein

on July 24th, 1926, and a writ of error has been

sued out to review said findings and interlocutory

judgment, good cause appearing therefor, it is or-

dered by the undersigned Judge who signed the

citations to the appellees and defendants in error

that the time within which the appellant and plain-

tiff in error shall file the record and docket said

cause on appeal and in error be and the same is

hereby further enlarged forty-five days from and

after December 1, 1926.

Dated at Nome, Alaska, September 30th, 1926.

G. J. LOMEN,
Judge of the District Court, Territory of Alaska,

Second Division.

Service and receipt of a copy of the above order

is hereby acknowledged this 30th day of September,

1926.

GEO. D. SCHOFIELD,
Attorney for Plaintiffs. [84]

[Endorsed] : Filed Sept. 30, 1926. [85]
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[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.
I, Elmer Reed, Clerk of the District Court of

Alaska, Second Division, do hereby certify that

the foregoing typewritten pages, from 1 to 85, both

inclusive, are a true and exact transcript of the

complaint and Exhibit "A" thereto, demurrer to

complaint, amended complaint as last amended by

interlineation and Exhibit "X" thereto, demurrer

to plaintiifs' amended complaint, demurrer to plain-

ti:ffs' amended complaint as further amended by

interlineation, order correcting minutes of the

court, answer to amended complaint, reply, findings

of fact and conclusions of law, interlocutory judg-

ment and order appointing commissioners, petition

for order allowing appeal, assignment of errors,

bond on appeal, petition for writ of error, assign-

ment of errors, order allowing writ of error, bond

on writ of error, lodged copy w^rit of error, first

order enlarging time and second order enlarging

time, in the case of Alaska Grold Recovery Com-

pany, a Corporation, B. T. Goodridge as Adminis-

trator of the Estate of William O'Brien, Deceased,

and Geo. D. Schofield, Plaintiffs, vs. Northern Min-

ing and Trading Company, a Corporation, Defend-

ant, No. 2976, this Court, and of the whole thereof,

as appears from the records and files in my office

at Nome, Alaska; also certify that said transcript

contains all the pleadings in the above-entitled
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case; and that the original writ of error, original

citation on writ of error and original citation on

appeal are attached to this transcript.

Cost of transcript $37.10, paid by Ira D. Orton,

attorney for defendant.

In witness whereof, I have hereunto set my hand

and affixed the seal of said court, this 14th day of

October, 1926.

[Seal] ELMER REED,
Clerk.

B}^ Norvin W. Lewis,

Deputy.

WRIT OF ERROR (ORIGINAL).

United States of America,—ss.

The President of the United States to the Honor-

able Judge of the District Court for the Terri-

tory of Alaska, Second Division, GREETING:
Because in the record and proceedings, as also in

the rendition of the judgment of a plea entered

July 24th, 1926, which is in the said District Court

before you, between Alaska Gold Recovery Com-

pany, a Corporation, B. T. Goodridge as Adminis-

trator of the Estate of William O'Brien, Deceased,

and Geo. D. Schofield, Plaintiffs, and Defendants

in Error, and Northern Mining and Trading Com-

pany, a Corporation, Defendant, and Plaintiff in

Error, a manifest error hath happened to the great

damage of the said Northern Mining and Trading-

Company as by its complaint appears.
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We being willing that error, if any hath been,

should be duly corrected, and full and sj^iedy jus-

tice done to the parties aforesaid in this behalf, do

command you, if judgment be therein given, that

then under your seal, distinctly and openly, you

send the record and proceedings aforesaid with all

things concerning the same to the United States

Circuit Court of Appeals for the Ninth Circuit,

together with this writ, so that you have the same

at the city of San Francisco in the State of Cali-

fornia, on the 4th day of September, next, in the

said Circuit Court of Appeals, to be then and there

held, that the record and proceedings aforesaid

being inspected, the said Circuit Court of Appeals

maj^ cause further to be done therein to correct

that error, what of right, according to the laws and

customs of the United States, should be done.

WITNESS the Honorable WILLIAM HOWARD
TAFT, Chief Justice of the Supreme Court of the

United States, the 7th day of August, 1926.

[Seal] A. N. KITTILSEN,
Clerk of the District Court for the Territory of

Alaska, Second Division.

By Norvin W. Lewis,

Deputy Clerk.

Allowed by:

G. J. LOMEN,
Judge of the District Court, Territory of Alaska,

Second Division.
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Service of the foregoing- wTit of error, and re-

ceipt of a copy thereof is hereby admitted this 9

day of August, 1926.

GEO. D. SCHOFIELD,
Attorney for Defendants in Error.

[Endorsed] : August 9, 1926.

CITATION ON WRIT OF ERROR.

The United States of America,—ss.

To Alaska Gold Recovery Company, a Corporation,

B. T. Goodridge, as Administrator of the Es-

tate of William O'Brien, Deceased, and Geo.

D. Schofield, GREETING:
You are hereby cited and admonished to be and

appear at a session of the United States Circuit

Court of Appeals for the Ninth Circuit, to be

holden at the city of San Francisco, in said circuit,

on the 4th day of September, next, pursuant to a

v^'rit of error filed in the Clerk's office of the 'Dis-

trict Court of the United States for the Second

Division, Territory of Alaska, wherein Northern

Mining and Trading Company, a corporation, is

plaintiff in error, and you are defendants in error,

to show cause, if any there be, why the findings

and interlocutory judgment rendered and entered

against the said plaintiff in error, as in the said

writ of error mentioned, should not be corrected,

and why speedy justice should not be done to tlie

parties in that behalf.
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WITNESS the Honorable G. J. LOMEN, Judge

of the United States District Court for the Second

Division, Territory of Alaska, at Nome, in said

Territory, this 7th day of August, in the year of our

Lord one thousand nine hundred and twenty-six.

G. J. LOMEN,
Judge of the District Court for the Territory of

Alaska, Second Division.

[Seal] Attest: A. N. KITTILSEN,
Clerk of the District Court for the Territory of

Alaska, Second Division.

By Norvin W. Lewis,

Deputy Clerk.

Service admitted at Nome, Alaska, August 9,

1926.

GEO. D. SCHOFIELD,
Attorney for All the Defendants in Error.

[Endorsed] : August 9, 1926.

CITATION ON APPEAL.

The United States of America,—ss.

To Alaska Gold Recovery Company, a Corporation,

B. T. Goodridge, as Administrator of the Es-

tate of William O'Brien, Deceased, and Geo.

D. Schofield, GREETING:
You are hereby cited and admonished to be and

appear at a session of the United States Circuit

Court of Appeals for the Ninth Circuit, to be holden

at the city of San Francisco, in said Circuit, on

the 4th day of September, next, pursuant to an
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appeal filed in the Clerk's office of the District

Court of the United States for the Second Divi-

sion, Territory of Alaska, wherein Northern Min-

ing and Trading Company, a corporation, is appel-

lant, and you are appellees, to show cause, if any

there be, why the findings and interlocutory judg-

ment rendered and entered against the said appel-

lant, as in the said appeal mentioned, should not

be corrected, and why speedy justice should not be

done to the parties in that behalf.

WITNESS the Honorable G. J. LOMEN, Judge

of the United States District Court for the Second

Division, Territory of Alaska, at Nome, in said

Territory, this 7th day of August, in the year of

our Lord one thousand nine hundred and twenty-

six.

G. J. LOMEN,
Judge of the District Court for the Territory of

Alaska, Second Division.

[Seal] Attest: A. N. KITTILSEN,
Clerk of the District Court for the Territory of

Alaska, Second Division.

By Norvin W. Lewis,

Deputy Clerk.

Service admitted August 9th, 1926.

GEO. D. SCHOFIELD,
Attorney for Appellees.

[Endorsed] : August 9, 1926.
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[Endorsed] : No. 5001. United States Circuit

Court of Appeals for the Ninth Circuit. Northern

Mining and Trading Company, a Corporation, Ap-

pellant and Plaintiff in Error, vs. Alaska Gold

Recovery Company, a Corporation, B. T. Good-

ridge, as Administrator of the Estate of William

O'Brien, Deceased, and George D. Schofield, Appel-

lees and Defendants in Error. Transcript of Rec-

ord. Upon Appeal from and Writ of Error to the

United States District Court for the Territory of

Alaska, Second Division.

Filed November 9, 1926.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.

In the United States Circuit Court of Appeals.

No. 5001.

NORTHERN MINING & TRADING COMPANY,
Plaintiff in Error,

vs.

ALASKA GOLD RECOVERY COMPANY et al.,

Defendants in Error.

STIPULATION RE PRINTING TRANSCRIPT
OF RECORD.

It is hereby stipulated that in printing the rec-

ord in the above-entitled action, the appeal papers
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may be omitted from the printed transcript, and

only the writ of error papers printed.

Dated at Seattle, Washington, November 16, 1926.

LYONS & ORTON,
Attorneys for Plaintiff in Error.

GEO. D. SCHOFIELD,
Attorney for Defendants in Error.

[Endorsed]: No. 5001. United States Circuit

Court of Appeals for the Ninth Circuit. Filed

Nov. 29, 1926. F. D. Monckton, Clerk.


